VIK: 342.95
https://doi.org/10.32689/2617-9660-2021-3(15)-147-162

Bepuasiok SIu Onekcanoposuu,

dokmop wpuduuHux Hayx, npogecop, 3acuyxeHuli opucm Ykpainu, npogecop kagedpu nybniu-
H020 ma npueamHozo npasa Taspilicbkozo HAUiOHANBHO20 YHiBepcumemy im. B. I. BepHadcwkozo,
ya. Iwcona Maxkelina, 33, Kues, 02000, men.: +380(44)-529-05-16, email: bern1979@ukr.net,
https: //orcid.org/0000-0002-2353-4836

MPUHLUMN NEMTUMHUX OYiKYBAHb (LEGITIMATE
EXPECTATIONS): MOHATTA TA 3MICT

AHoTanig. YV cTaTTi pO3KpUTO MOHSTTS Ta 3MiCT MIPUHLIUITY JETITUMHUX (TIPaBOMip-
HMX, 3aKOHHUX, PO3YMHUX, BUIIPaBIAHUX) OUiKyBaHb (CIIOZiBaHb) SIK CKIaLOBOi BEPXO-
BEHCTBAa MpaBa Ta MOXiJHOTO Bif HbOTO MPUHLMITY IOPUAMYHOI BU3HAueHOCTi. [loBene-
HO, 110 JIETITUMHIi OUYiKyBaHHS € MOXiTHUM IMOHSITTSIM BiJl TAKUX TIPUHILIUITIB SIK HaJeXHe
YpSiLyBaHHSI, 3aKOHHICTb Ta MPOMOPIIifiHICTh, @ TaKOX HAMpPSIMY IMOB’SI3aHUII 3 TaKUMMU
TIOHATTSIMU $IK Tlepen6auyBaHiCTh (MIPOTHO30BAHICTH) TaA Misl 3aKOHY B Yaci (MOK/IMUBICTb
PeTpPOCIIeKTMBHOCTI PaBOBOTO pery/noBaHHs). [I[poBeneHo aHami3 pillleHb EBPOMEiCbKO-
TO CyLLy 3 IIpaB JIOAUHHU, B SKuX Cy[ 3BepTaeThCs 40 3aXUCTY JIETITUMHMX OUiKyBaHb, Ta Ha
IMiIcTaBi IIbOTO aHAaJTi3y BM3HAUEHO 3MiCT OCTaHHBOr0. OGIPYHTOBAHO, IO BiIIOBiTHO 10
CTaj01 MPaKTUKY EBPOIEICHKOrO CyLy 3 MpaB JIOAMHY JETiTUMHI OUiKyBaHHS €, TONIOB-
HUM YMHOM, IPEIMEeTOM 3aXUCTy B acrekTi cT. 1 [lepuioro npoTtokony no KoHBeHIlii mpo
3aXMCT MPaB JIIOAVHY i OCHOBOITOJIOKHUX CBOOO]I.

ABTOPOM apryMeHTOBAHO, 110 MPUHLMUII JETITUMHUX OYiKyBaHb BIACTUBUIA, TOIOB-
HUM YMHOM, JJ1sl TyOIiYHO-TIPaBOBUX CIIOPIB, 10 BUPILIYIOTHCS aAMiHiCTPATUBHUMU CY-
namu. JloBeneHo, 10 JIETITUMHI O4iKyBaHHSI He MOKHA OTOTOXXHIOBATU i3 CIIOAiBaHHSIMU,
110 BUHMKAIOTh HA MiJICTaBi Cy0’€KTUBHOTO CIIPUIHSITTS 60 TOMMIKOBOI OLIiHKM TTeBHUX
06CTaBMH UM MPAaBOBMX HOPM. BM3HAUEHO yMOBU, 32 HASIBHOCTi SIKMX TIeBHE CITO[iBaH-
HSI (BUMOTa) 0cO6M HaOyBa€e O3HAK JIETITUMHOTO OUYiKyBaHHSI Ta CTA€ MPEJMETOM 3aXVUCTy
y po3yMiHHi cT. 1 [Tepiioro mpoToKony 10 KoHBeHIIii.

BcraHOBIEHO ITPABOBE MMiATPYHTS [7IS1 BUHMKHEHHS B OCOOM JIETITMMHOTO OUYiKyBaHHSI.
IloBeneHoO, IO BiJICYyTHICTh Y 3aKOHi TIPUITACIB 11010 IEBHOTO TpaBa, sSIKe OAHaK, CIiIye i3
3araJbHUX KOHCTUTYILITHUX TPUHIUITIB 260 MPUPOTHOTO MpaBa, abo BiACYTHICTb 3aKOHY,
SIKMIT BU3HAUA€ MeXaHi3M peani3allii TakoTo MpaBa, He MOXKe CBiJUUTHU MPO BiACYTHICTb
MPaBOBOTO MiATPYHTS ISl BUHUKHEHHS B OCOOU JIETITUMHOTO OUiKyBaHHS 1IOJI0 peasti3a-
11ii Takoro npasa.

KnrouoBi ¢j1oBa: MpMHIUIY agMiHiICTPAaTUBHOIO CYLOYMHCTBA, JETITUMHI OUiKyBaH-
HSI, IOPUAVYHA BU3HAUEHICTh, yOIiYHO-TIPABOBI CITOPU, CYI0BA MPAKTUKA, EBPOIEIChKIUIA
Cy[, 3 TIpaB awavHu, Bepxosunii Cyg.
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PRINCIPLE OF LEGITIMATE EXPECTATIONS:
CONCEPT AND CONTENT

Abstract. The article reveals the concept and content of the principle of legitimate
(legitimate, legitimate, reasonable, justified) expectations (expectations) as a component
of the rule of law and the principle of legal certainty derived from it. Legitimate expectations
have been shown to be derived from principles such as good governance, legality and
proportionality, and are directly related to such concepts as predictability (predictability)
and the effect of law over time (the possibility of retrospective legal regulation). An analysis
of the decisions of the European Court of Human Rights, in which the Court appeals to the
protection of legitimate expectations, and on the basis of this analysis determined the
content of the latter. It is substantiated that in accordance with the settled case law of
the European Court of Human Rights, legitimate expectations are mainly the subject of
protection in the aspect of Art. 1 of the First Protocol to the Convention for the Protection
of Human Rights and Fundamental Freedoms.

The author argues that the principle of legitimate expectations is inherent mainly in
public law disputes resolved by administrative courts. It has been shown that legitimate
expectations cannot be equated with expectations that arise from subjective perceptions
or misjudgments of certain circumstances or legal norms. The conditions under which
a certain hope (requirement) of a person acquires signs of legitimate expectation and
becomes the subject of protection within the meaning of Art. 1 of the First Protocol to the
Convention.

The legal basis for the emergence of a person’s legitimate expectations has been
established. It is proved that the absence in the law of provisions on a certain right, which,
however, follows from the general constitutional principles or natural law, or the absence
of a law defining the mechanism of realization of such right cannot indicate the absence of
legal basis for a person to have legitimate expectations rights.

Key words: principles of administrative proceedings, legitimate expectations, legal
certainty, public law disputes, case law, European Court of Human Rights, Supreme Court.

148




IlocraHoBKa mpooaemu. Bimmo-
BimHO 1o cT. cT. 8, 129, 147 KoHCTUTY-
uii Ykpainu B YKpaiHi BM3HAETHCS i fi€
MIPUHIUII BEPXOBEHCTBA Mpasa [1].

BepxoBeHCTBO mpaBa SIK QyHIaMeH-
TaJIbHUI KOHIIEIIT €BPOIIeiiChKOi Ta Ha-
L[iOHAJIbHOI MPaBOBUX CUCTEM Ma€ JI0-
BOJIi IIMPOKMIL 3MICT Ta BKJIIOUAE, Cepe
iHIIIOTO, TaKMii eJeMeHT SIK IOpUIMYHA
BU3HAUYEHiCTh, ITPO 1110, 30KpeMa, HaeTh-
cay . 41 Jomnosini «BepXxoBeHCTBO Ipa-
Ba», cxBasieHOi EBporieiicbKoo Komiciero
«3a ;eMoKpariio uepes npaBo» (BeHelriii-
cbKoio Komiciero) Ha 86-My rieHapHOMY
3acimanHi 25-26 6epesns 2011 poky. V .
48 1iei gOIOBiAi TaKOK HAroJIOUTyEThCS
Ha TOMY, IO IOPUAMYHA BU3HAUEHICTh,
KpiM iHIIOro, 03HAuae, 10 AepskaBa 3a-
rajioM MOBMHHA JIOTPUMYBATICh B3SITUX
Ha cebe TIeBHUX 3000B’13aHb, BUKOHYBA-
TU TIOK/IafeHi Ha Hel MeBHi QyHKIIT um
BUTOJIOILIIEHI HEIO Iieper, JIIOAbMM IeBHi
OGILISTHKY (TTOHSITTS «IETITUMHMUX OUiKy-
BaHb») [2].

Kpim Toro, y PimenHi KoHctuTyiii-
Horo Cymy Vkpaiuu Bif 18 yepBHsi 2020
poxy N2 5-p(II)/2020 3 1mpOro MpuBOIY
aKI[eHTOBAHO YBary Ha TOMY, ITIO CKJIa[[0-
BUM €JIEMEHTOM 3arajbHOTO MPUHIIUITY
IOPUANYIHOI BM3HAUYEHOCTI SIK BMMOIM
BepPXOBEHCTBA IpaBa (MpaBOBJIAAs) Ta-
KOX € MPMHIINIT MPaBOMipHMUX (JIeriTu-
MHUX) OUiKyBaHb, SKMii, 32 TIyMadyeH-
HsIM Bemnemiiicekoi Komicii, Bupaskae
imeto, MO opraHu MyO6IiYHOI BJIaAM TO-
BUHHI TOAEPKYBATUCS HE JIUIIIe TIPUITA-
ciB aKTiB mpaBa, a ii CBOiX OGILITHOK Ta
MpO6YIKEHNX OUiKyBaHb [3].

[llypoke BUKOPUCTAHHSI TPUHIIAITY
JIETITUMHMX OUiKyBaHb Y BiTUM3HSIHIT CY-
ITOBiii MPaKTHUIIi 3yMOBJIIOE HEOOXITHICTh
MPOBEINEHHSI HAYKOBOTO TOC/TiIKEeHHS
MO0 PO3YMiHHSI TIOHSITTS Ta 3MIiCTy
1IHOTO TIPUHIINITY.

dopmynoBaHHA IHiseir. MeToio
CTaTTi € BU3HAYEHHS TMOHSTTS Ta 3Mi-
CTy TIPUHIUAIMY JIETITUMHUX OUiKyBaHb.
Inst peasmizaliii TOCTAaHOBJIEHOI MeTHU
BMKOHAHO TaKi 3aBHmaHHsS: 1) mooti-
I’KEHO HAYyKOBi IIiAXOmyM OO0 PO3yMiH-
HSI TOHSITTS JIETITUMHMX OUiKyBaHb SIK
CKJIAZIOBOI MPUMHIMUITY IOPUAMYHOI BU-
3HAYEHOCTi; 2) IIpoBeAeHO aHami3 pi-
1IeHb €BPOMENChKOTO Cyay 3 IIpaB JIko-
mvau (mani — €CIII), B aKux 3milicHeHO
3aXUCT IETITUMHMX OUiKyBaHb, Ta BU3HAa-
YEeHO J10T0 3MiCT, a TAKOX OOI'PYHTOBAHO,
110 JIETITMMHI OUYiKyBaHHS € ITpeaMeTOM
CyIOBOTrO 3aXMCTy B acnekTi cT. 1 [Tepiio-
ro rporokosy Ao KorBeHriii; 3) Bu3Haue-
HO ITPaBOBe MiATPYHTS /IS BUHUKHEHHS
B 0COOM JIETITUMHOTO OUiKyBaHHS BifIIO-
BimHO go mpaxkTuku ECITI.

Bukias OCHOBHOrO Marepiany.
[TOHATTSI «IETITMMHI OUiKyBaHHSI», sIKe
6ys1o copmynboBaHo y pimmenHsx €CILI,
CbOTOMIHI IIMPOKO 3aCTOCOBYETHCS Y Bi-
TUM3HSIHIN CyIOBili MpaKTUIIi.

V KoHctutytii YKpaiHuM MiCTUTBCS
HM3KA TIOJIOKEHb, B SIKMX TTPUHIINI JIeTi-
TUMHMX OUiKyBaHb 3HANIIIOB CBOE 6€3IT0-
cepemHE 3aKpirUIeHHs], 30Kpema, IIe I10-
JIOSKEHHSI, 1[0 CTOCYIOThCST 3aXMCTY IpaBa
BJIACHOCTI Ta Tepemd6avyyBaHOCTiI (TIpo-
THO30BAHOCTI) 3aKOHOAABCTBA, a CaMe:
KOHCTUTYIIiliHI IpaBa i cBO60IM TapaHTy-
IOThCS i HEe MOXKYTh O6yTM CKacoBaHi; Ipu
MPUITHATTI HOBUX 3aKOHIiB a60 BHECEeHHi
3MiH [0 YMHHMX 3aKOHIB He JOIyCKA€Th-
CS1 3BYSKEHHS 3MICTy Ta 06CATY iCHYyIOUMX
IpaB i cBOOOS, (4. . 2, 3 CT. 22); KOXKEH Mae
MPaBO BOJIOAITH, KOPUCTYBATUCS i pO3ITO-
PSIIKATHUCST CBOEIO BJIACHICTIO; HIXTO He
MO)Ke OYyTM IPOTUIIPABHO IT036aBIeHMI
ITpaBa BJIACHOCTI; IIPaBO IIPMBATHOI BjIac-
HOCTi € HemopymHUM (4. 4. 1, 4 cT. 41);
KO)KHOMY rapaHTY€eTbCS PAaBO 3HATH CBOT
IpaBa i 000B’I3KM; 3aKOHM Ta iHIII HOP-
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MAaTWBHO-IIPABOBi aKkTH, 110 BU3HAYAIOThb
IpaBa i 060B’I3KM TPOMAJISTH, MAlOTh OyTHU
IIOBeIeHi 10 Bioma HaceJieHHS Y MOpsIf-
Ky, BCTAHOBJIEHOMY 3aKOHOM; 3aKOHM Ta
iHIIII HOpMATMBHO-TIPABOBi aKTH, 1110 BU-
3HAYAIOTh IIpaBa i 0OOB’SI3KM TPOMA/ISH,
He IMOBeJleHi 10 BijoMa HaceJeHHS Y I0-
PSIIKY, BCTAHOBJIEHOMY 3aKOHOM, € He-
YMHHUMM (4. 4. 1, 2, 3 cT. 57); 3aKOHM Ta
iHIIII HOpMATMBHO-TIPABOBi aKTU He Ma-
I0Th 3BOPOTHOI Aii B yaci, KpiM BUIIAJIKiB,
KOJIM BOHM ITOM’SIKIIIYIOTh 260 CKacoBY-
I0Th BifAIIOBima/sbHiCTh 0COOM; HIXTO He
MOJKe BiZIIIOBiJaTH 3a JisTHHS, SIKi Ha yac
iX BUMHEHHS He BM3HABAINUCS 3aKOHOM
SIK TIPaBOIIOPYIIIEHHS (4. 4. 1, 2 cT. 58); 3a-
KOH HabMpae YMHHOCTI uepe3 JecsITh THiB
3 IHS 0ro o@iliiiHOr0 ONMPMIIOIHEHHS],
SIKIO iHIIle He TepembayeHo caMuM 3a-
KOHOM, ajie He paHillle JTHS iioro omyo6ti-
KyBaHHS (4. 5 cT. 94); 3aKOHM, iHII akTH
abo iX okpeMi IOJOKEHHSI, IO BMU3HAHI
HEKOHCTUTYI[IHMMY, BTPAuYalOTh UMH-
HIiCTb 3 JHS yxBajeHHsS KOHCTUTYLiiHUM
Cynmom YKpaiHM pillleHHS IIpO iX HeKOH-
CTUTYLIIHICTD, SIKIIO iHIIle He BCTaHOBJIe-
HO CaMMM piIlIeHHSIM, ajie He paHille JHS
710T0 yXBasieHHS (4. 2 cT. 152).

TMOHATTST «JIETiITMMHI OUYiKyBaHHSI»
TaKOX YBIiMIIJIO B HAYKOBUI 00T SIK OffHE
3 CKJIQJOBUX TIPUHIIUITY TPABOBOI BU-
3HAYEHOCTi.

IMosicHIOIOUM 3HAYEHHS IhOTO II0-
HSTTS, [esKi HayKOBIli CITpaBeajiMBO
3ayBaKyIOTb, 1[0 JIETITUMHI OUiKyBaHHS
TOXOASITh BiJi MPUHIIMITY MPaBOBOi BU-
3HAUEHOCTi Ta KOPEJIIOETHCS 3 iHIIMMM
MIPUHIIUIIAMY, TaKUMMU SIK TOOPOCOBiC-
HiCTb, TIpaBOBAa BM3HAYEHICTb, HAJIESKHE
YpSIAYBaHHS, TIPOTIOPIIiiHICTD, TIepenba-
YyBaHiCTh TOIIIO, SIKi B yMOBaxX IPaBoBOi
Iep>kaBy 1 BepXOBEHCTBA IpaBa € BaXK-
JIUBUIMM [JIsI TIOAOJIAHHSI TIPOTAIUH i Cy-
TiepevyHoCTe y IpaBi, 30KpeMa, IIiJi yac

BUpIllIeHHS CIIOpiB cygamu. [IpaBuibHe
CITiBBiHOIIIEHHST MiXK IIMMM TIPUHITATIA-
MM Ma€ 3a6e3IMeunTy KOPEeKTHE 3aCTO-
CYBaHHS ifeil i KoHIemnIiit Ta MpaBoOBUX
HODM [4, c. 185].

Y nmocraHoBi Bifg 20 koBTHS 2020 poky
y cripaBi N2 826/3694/16 BC migkpecius,
110 CKJIaZOBOIO MPUHLUITY HOPUAUUHOI
BU3HAUEHOCTi € MPUHUMIT JeriTMMHUX
OUiKyBaHb, SIKMII Ma€ 3aCTOCOBYBAaTUCh
He JIMIlle Ha eTalli HOpMOTBOPYOI isliib-
HOCTI, a Ji ImiJ yac 6e3rnocepeIHbOro 3a-
CTOCYBaHHS YMHHUX HOPM ITIpaBa, 1110 Ja-
BaTUMe MOXKJIMBICTh 0CO6i B pPO3YMHMX
MeKax IepenbavaTy HacIiIKM CBOIX i
[5; 6].

Y craniii npaktuni ECIUI mpuH-
LI JIETITUMHUX OUiKyBaHb MOB’SI3aHUI
3 pO3NIMPEHUM TAyMayeHHSIM TOHSITTS
«MaitHo». 3okpema, €CIIJI y cBOix pi-
LIeHHSX 3a3Havae, 10 MOHITTS «MaliHO»
Ma€ aBTOHOMHe 3HaueHHs, sike € He3a-
JISKHUM Bim odiniiinoi kmacudikarii
y HalliOHAJIbHOMY 3aKOHOJIaBCTBi i He 06-
MEKYEThCS ITPAaBOM BJIACHOCTI Ha Gi3ny-
Hi TOBapu; AesIKi iHIII ITpaBa Ta iHTepecHu,
SIKi CKJIaIalOTh aKTUBU, TAKOX MOKYTb
pO3INSIAaTUC SIK «IIpaBa Ha MaHO»,
i TaKMM UMHOM, SIK «MaifHO»; IIUTaHHS,
sIKe HEeOOXiTHO PO3IIIHYTU B KOKHOMY
BUTIAKY, IIOJISITA€ B TOMY, UM 06CTaBUHU
CTIpaBH, KO iX pO3MISiAATU B 1iJIOMY,
HaJaBaIM 3asIBHMKOBI IPaBO BJACHOCTI
Ha MaTepiaJbHO-TIPAaBOBi iHTepecH, 3a-
xuiieHi cratTeto 1 Ilepiioro mpoTokomy
[7;8;9;10; 11; 12; 13].

IMoHaTT «MaitHO»  (possessions)
MOXKe O3HauaTu «iCHyloue MaifHO»
(existing possessions) ab0 akKTUBM, BKITIO-
yapuy TpaBa BUMOIM, CTOCOBHO SIKMX
3asiBHMK MOXXe CTBepAKyBaTu, 10 BiH
Ma€ IpUHAMMHI «3aKOHHEe CITOIiBaHHS»
Ha OTPMMAaHHS MOXKJIMBOCTI e(eKTUBHO
3OiICHUTY MaHOBe IIpaBO (pillleHHS
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€CIUT y cmopaBax: «Pressos Compania
Naviera S.A. and Others v. Belgium», 1.
31, 3asBa N2 17849/91 [14]).

Y KoHTeKCTi cT. 1 [Tepiioro rmpoToko-
ny no KonBeHiiii o6’ekTaMu ITpaBa BJac-
HOCTi MOXYTb OYTU Y TOMY UMCJTi «JI€ri-
TUMHi OUiKyBaHHSI» Ta «MalfHOBi IIpaBa».
Konrernist «maiiHa» y posymiHHi cT. 1
[Mepuroro nportokony no KoHBeHlii Mae
aBTOHOMHe 3HAUeHHS, TOOTO He 0OMesKy-
€ThCST BJIACHICTIO HA MaTepialbHi pedi Ta
He 3a/JIeKUTh Bil hopMasibHOI Kimacudi-
Kallii y BHyTPilIHbOMY TpaBi; NeBHi iHIIi
IpaBa Ta iHTepecHu, 10 CTAHOBJISITh AaKTU-
BM, TAKOXX MOKYTb BBa)KaTUCS «IIPaBOM
BJIACHOCTi», a BiATaK i «MaitHOM» (TIOCTa-
HoBa Benmukoi ITasatu BepxoBHoro Cymy
(mani — BIT BC) Bix 11 BepecHs 2019 poky
y cripaBi N2 1522/16455/12) [15].

B Okpemiit mymiii Ha yxBany BepxoB-
Horo Cyay (masi— BC) iz 18 skoBTHSs 2019
pOKy y cripaBi N2 826/2195/16 po3kpuUTo
TOHSTTS JIETITUMHUX OUYiKyBaHb B ITy-
6TiYHO-TIPAaBOBUX BiMHOCMHAX y MpakK-
TUYHIN MIOIMHI. 30Kpema, 3a3HavYa€Th-
51, 0 IPUHLMII IETITUMHMUX (3aKOHHUX)
OUiKyBaHb BUPaXKae, 30Kpema, Mo3ulliio,
110 OpraHy IMy6/ivYHOI Baay MMOBUHHI He
JIAIIIE IOTPUMYBATUCS TIPUIMCIB aKTiB
3aKOHOJABCTBA, a i CBOIX OGILITHOK Ta
MpOOYMKEHUX OUiKyBaHb. TOOTO, SIKIIO
Cy0 €KT BJIaJHMX IIOBHOBaKeHb CTBOPUB
IJisT 0ci6 OOI'pyHTOBaHI MiACTaBU CIIO-
IiBaTUCSI Ha OTPMMaHHS TEBHUX TIpaB
MOHA/I, Ti, [0 TAPAHTYIOThCS Y BiIMIOBi -
HOCTi [0 MPMHIIMIIB CIpaBeIInBOCTI
i IpMUPOMHOrO MpaBa, BiANOBigHI 0CcO6MU
BBaKalOThCSI TAKMMMU, SIKi MAlOTh JIETiTU-
MHi (3aKOHHI) OUiKyBaHHSI, IO Mifjsra-
I0Tb 3aXUCTy. Takuii Mmiaxin 3abesmneuye
ocobaM, Ha SKUX TIONIMPIOETbCS Tisl pi-
[IeHb OpraHiB ITyOIiYHOI BJIagy, MOXK-
JUBIiCTh 3aBOAWINBO BUOYTYBATU CBOIO

MOBEeiHKY Ta OUiKyBaTM HACTAHHS BiJ-
MOBiTHMX HACTIAKIB [16].

BomHouac BMHMKHEHHSI B 0COOM Jie-
TiITUMHMX OUiKyBaHb He MOKHA OTOTOXK-
HIOBATHU i3 CIIOAiBaHHSIMM, III0 BUMHMKA-
I0Th Ha MifcTaBi 0cOOMCTOrO CIIPUITHSTTS
abo OLIiHKM TIeBHUX MPABOBUX HOPM.
[Ipumipom, He MOKHa CTBepPIKyBaTu
PO HASsIBHICTh «JIETiTMUMHOTO OYiKyBaH-
HSI», SIKIIO iCHYE CIHip MHIOA0 MpaBUJIb-
HOTO T/IyMaueHHs Ta 3aCTOCYBaHHS Ha-
LIIOHAJIPHOTO 3aKOHOZABCTBA, & LOBOAU
3asIBHMKIB 3TOJIOM BiIXMJISIIOThCS Halli-
OHaJIbHMMU cymaMu (pillleHHS y CcIipaBi
«Kocmoc Mepitaiim Tperiauur enp, -
nuHr EfimskeHci mpotu YkpaiHu», 3asiBa
N2 53427/09, . 99 [17]).

CryafHIiCTh TMPAKTUYHOTO PO3YMiH-
HSl TIOHSATTSI <«JIETiTMMHI OYiKyBaHHSI»
00yMOBJIEHA IIMPOKUM TIIyMAayeHHSM
y npaktuili €CITVI ymoB, 3a HasiBHOCTi
SIKMX TIEBHI CIOJiBaHHS (BMMOTHU) 0COOU
MOXKYyTh HAOyBaTV 3HAUEHHS JIETITUMHUX
OUiKyBaHb Ta CTaBaTM MpeJMeTOM 3aXU-
CTy Y po3yMiHHi cT. 1 [Tepiioro npoToxo-
sy no KoHBeHIIii.

3okpeMma, SIK 3a3Hayva€ 3 I[bOr0 MpPU-
Bony B. XoXynsiK, IOHATTSI IOPUANYHOI
BM3HAUEHOCTi PO3KPMBAETHCS  4Uepes
XapaKTepUCTUKY (GOopMaTbHOI BU3HAUE-
HOCTi mpaBa. Y Takuii crmoci6 3mict ma-
HOTO TIOHSITTSI PO3KPMBAIOTh IBi Tpynu
CaMOCTi/iHMX O3HAaK: Iepilia HaJeXUTb
o cdepu HOPMOTBOpeHHS, odiliitHOi
IHCTUTYLIiOHai3alii MpaBOBOI HOPMM,
ii 3akpinyieHHs B [IsKepesiax IpaBa; Ipy-
ra Tpyla O3HaK XapaKTepusye JpKepesa
MpaBa 3 TOUKM 30pPYy IOPUINYHOI TEXHIKMU.
LIi o3HaKM BMpaxkaloThb B3a€EMOIIOB’sI3aHi
aCIeKTV BM3HAYEHOCTi IMpaBa — 30BHIIII-
Hilt (odilifiHO BM3HAaHE JKepesio mpaBa)
i BHYTpIilIHii (3MiCT MpaBOBOi HOPMM)
[18,c. 179].
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OTXe, 3aCTOCOBYIOUM HaBeIeHi Xa-
pPaKkTepPUCTUKM BM3HAUYEHOCTI MpaBa Ajist
TAYMaueHHSI TIOHSITTS <«JIETiTUMHI oui-
KyBaHHSI», MOXKHA OiliTV BMCHOBKY, IO
000B’SI3KOBOI0 YMOBOIO, 3@ HAsIBHOCTI
SIKOI TIeBHE CITOMiBaHHS (BMMOra) ocobu
HabyBa€ 03HAK JIETITMUMHOTO OUYiKyBaHHS
Ta CTa€ IpeMeTOM 3aXUCTY Y PO3YMiHHI
ct. 1 Tlepworo nporokony no KoHseH-
1Iii, € Te, 0 Take OUiKyBaHHS (BMMOra)
TOBMHHO MaTM HaJiexkHe TTpaBoBe (Take,
10 IPYHTYETHCSI Ha 3aKOHi) MiAIPYHTSI,
TOOTO Mae 6YTU JOCTATHE IIPaBOBE IKe-
peno s BifIOBiAHOTO OUiKyBaHHS (BU-
Moru). 51K, 30kpeMa, 3a3Ha4eHOo 3 11bOTO
npusoay y 1. 103 pimennst ECIUI y cripa-
Bi «Saghinadze and Others v. Georgia»
(3assBa N2 18768/05) [19], mnis Toro, 106
«OUiKyBaHHSI» OYJ0 «3aKOHHMM», BOHO
MMOBMHHE OYyTU Oi/bIII KOHKPETHUM, HiX
3BMUAifHA Hafisg i 6yTM 3aCHOBaHMM Ha
HOpMi TTpaBa a60 ITPaBOBOMY aKTi (OMB.
TakoX M. 39 pimeHHs1 y cipasi «Ceni v.
Italy», 3astBa N2 25376/06 [20]).

Taxk, 1mo70 1i€ei yMOBM Y pillleHHSIX
€CIIJI ckmamack craja IMpakTUKa, Bigo-
BiJTHO JIO SIKOI SIKIIIO CYyTh BUMOTHU OCOOU
MoB’si3aHa 3 MaifHOBMM ITpaBOM, OCO-
6a, SIKi/1 BOHO HagaHe, MOKe BBaKaTUCS
TaKolo, 1I0 Mae€ JIeTiTUMHe OYiKyBaHHS,
SIKIIIO [IJIs TAKOro IpaBa Yy HallioHasb-
HOMY 3aKOHOJABCTBi iCHye [OCTaTHE
MiATPYHTS — HATIpUKJIaZ, KOJIU € UMHHUIA
3aKOH, KMl Tepembayae Take IPaBo,
abo € ycTajeHa IpaKTHKa HaI[iOHaJIb-
HUX CYAiB, SIKOIO i TBEPIKYETbCS 1OTO
icHyBaHH4 (11. 68 pimennst ECITI y cripa-
Bi «BosnoBik mpoTtu YKpainmu», 3asBa N2
15123/03 [21]; m. 35 pimenns E€CIUI
y crpaBi «CyxaHOB Ta Iib4eHKO Ipo-
™ YKpainm», 3asiBu N2 68385/10 Ta N¢
71378/10 [22]).

ITpo BakIMBICTh iCHYBaHHS IOCTAT-
HbBOTO Ta HAJIEKHOTO TIPAaBOBOTO ITijI-

IPYHTS AJISI BUHMKHEHHSI B 0COOM Jieri-
TUMHUX OUiKyBaHb WJIeTbCSI Y pillleHHi
E€CITy cripasi «Ille6anmina mpotu YKpa-
iHM» (3asBa N2 75792/11), sika cTocyBa-
J1Jach BUHMKHEHHS B 0CO6M IIpaBa Ha OT-
pUMMaHHS Hamb6aBKM SIK IeJarorivHOMY
MpaliBHMKY, 10, HAa AYMKY 3asBHMUIII,
CKJIaJIa/io «JIeTiTMMHe OuikyBaHHS». Ofi-
Hak, E€CIUI, gmiifmoBIIM BUCHOBKY IIPO
Te, 110 BiTUM3HSIHE 3aKOHOMIABCTBO (sIke
iHTepIPeTYEThCS Ta 3aCTOCOBYETHCS CY-
JaMu y 1Iiii copaBi) 3acBigumiio, 1o 3a-
SIBHUIISI, SIK TMeJaroriyHmii mpaliBHUK
MeIMYHOTO 3aKjaay, He MaB IpaBa Ha
3asBJIeHi Hamb6aBKY, ake IIe IPaBo 6yI0
rependaveHe Jiiile CTOCOBHO Mearoriu-
HMX TIpalliBHUKIB HaBYaJbHUX 3aK/Ia/IiB;
BiTUM3HSIHE 3aKOHOJABCTBO HE MiCTUIIO
SKOIHUX TIOJIOKEHbB, SIKi MOIIM 6 TIpu-
3BECTM JI0 BUCHOBKY, IO 3aSBHUIISI Majia
MIpaBo Ha OTpMMaHHS a6o xova 6 JieriTu-
MHi OYiKyBaHHS Ha OTPMMAaHHS 3asiBjie-
HMX Ha0aBoK [23].

V pimenni y cmopasi «Kopecky v.
Slovakia» (3asiBa N2 44912/98, m. 52)
[24] €CIIJI ys3araJbHUB BUCHOBOK IIPO
HaJIe)KHe IpaBOBe IiAIPYHTS MJiS BU-
HUKHEHHSI B 0COOM JIETITMMHOIO OYiKy-
BaHHS Y HACTYITHMIA CIIOCiO: SIKIIO CYTh
BMMOTM 0COOM TIOB’SI3aHa 3 MalfHOBUM
IpaBoM, 0c06a, sIKiif BOHO HaJaHe, MOXKe
BB@XKaTUCS TAKOO, II0 Ma€ «JIEriTMMHe
OUiKyBaHHS», SIKIIO [IJIT TaKOro IpaBa
Yy HaliOH&JIbHOMY 3aKOHOJABCTBi iCcHye
JIOCTATHE ITATIPYHTS — HATIPUKIIA, KOIU
€ ycTajieHa MpakTHUKa HaIliOHATbHUX CY-
IliB, SIKOIO MiATBEPIKYETHCSI OTO iCHY-
BaHHS (IMB. TAKOX PillIeHHS Y CIIpaBax:
«Vilho Eskelinen and Others v. Finland»,
. 94, 3asBa N2 63235/00 [25]; «Haupt v.
Austria», n. 47, 3asBa N2 9816/82 [26];
«Radomilja and Others v. Croatia», 1.
142, 3asBa N¢ 25376/06 [27]; «Draon
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v. France», n. 65, 3asgBu N2 1513/03, N¢
11810/03 [28] Ta iH.).

[TpaBoBa mosuti €CIII momo HasIB-
HOCTi JOCTAaTHbOTO ITPABOBOTIO MiAIPYHTS
IJI BUHMKHEHHS B 0COOM JIeTiTMMHMX
OUiKyBaHb HEOIHOPA30BO Oyjia 3aCTOCO-
BaHa Yy HalliOHA/IbHIli CY[OBiii MpaKTHULIi.
[Mpumipom, y 1ocTaHoBi Big 22 Bepec-
Hs 2020 poky y cmpaBi N2 910/378/19
BIT BC sayBaskuia, 1o ocoba, sika Mae
MaifHOBUI1 iHTepec, MOXXe PO3I/ISAaTUCh
SIK Taka, II0 Ma€ JIeTiTMMHe OYiKyBaH-
HS YCIIIHOI peasni3alii ii mpaBa BUMO-
' y ceHci cr. 1 [lepiioro mpoToKomy 10
KouBeHrrii, Konu mjisi 1bOro iHTepecy
€ IOCTaTHi MifCTaBu y HalliOHAJTbHOMY
3aKOHOJaBCTBi [29].

BopmHouac, BasKIMBO 3a3HAUMTH, IO
BiICYTHICTh y 3aKOHi MOPUIINCIB 100
MeBHOrO IpaBa, sike OfHAaK, CIifye i3 3a-
rajJbHMX KOHCTUTYIIMHUX MPUHIINITIB
a60 MPUPOAHOTO TpaBa, abo BiICYTHICTb
3aKOHY, SIKMIi BM3HAUa€e MeXaHi3M peati-
3alii Takoro mpaBa, He MOKe CBiTUYUTH
PO BiACYTHICTh TMPaBOBOrO MiAIPYHTS
IJIS BUHMKHEHHSI B 0COOM JIeriTMMHO-
ro OUiKyBaHHS INOJO peasisallii Takoro
mpaBa.

Ha ne, 30kpema, 3Beprae ysary BII
BC Takox y IOCTaHOBi Bim 22 BepecHs
2020 poky y cipaBi N2 910/378/19, B sKiit
3a3HaueHo, 10 BiICYyTHICTb y 3aKOHO-
IaBCTBi YKpaiHM BiANOBiTHMX IIPUITNCIB
1IOAO0 BimIIKOMYyBaHHS BJIACHMKOBI IIKO-
M, 3arofisiHOI 7i0TO MaiiHy (30KpeMa,
y 11iif cIpaBi — TEPOPUCTUYHUM aKTOM),
He IepeIKkokae 0cobi, sKa BBakae, 110
CTOCOBHO ii IpaBa BJIACHOCTI Ha Take
MaifHO MeBHMII MO3UTUBHUIT 06OB’I30K
He OyB BMKOHAHWIT, BUMaraTu Bifm mep-
sKaBM KOMIIeHcallii 3a 1le HeBMKOHAHHS
Ha miacrasi cr. 1 Ilepiioro mMpoTOKOTY
nmo KoHBeHIIii, a TaKOXK B CUMJTY CTaTTi 56
Koucrurynii Vkpainu, ska mepembauae

MMpaBO Ha BiJIIKOAYBAaHHSI 38 PaxXyHOK
Iep>kaBM Yy OpTaHiB MiCIIeBOTO Camo-
BPSITyBaHHSI MaTepiaTbHOI Ta MOPATbHOI
IIKOMIM, 3aBIAaHOI HEe3aKOHHMUMM pillleH-
HSIMM, TisIMM UM Ge3MisIbHICTIO OpraHiB
JIlep>kKaBHOI BJIafy, OpraHiB MicIleBOro
CaMOBPSIIyBaHHS, iX MOCAJOBUX i CITYK-
60BMX 0OCiO MPU 3[ilICHEHHI HUMM CBOiX
TTOBHOBaXXeHb [29].

Kpim Toro, y nmocraHoBi Big 13 ciuHs
2021 poxyy cripaBi N2 2-a-13964/08/1570
BIT BC 3ayBaskmia, 1[0 He MOXXHa BMU-
MpaBIOBYBaTU Oe3misIbHICTh IepsKaBu
I[0I0 3aXMCTY [IPaB HA MMUPHE BOJIOAiHHS
MaliHOM BiZICyTHICTIO BU3HAUEHOI'0 y Ha-
L[iOHAJIPHOMY 3aKOHOAABCTBi MexaHi3My
BU3HAUEeHHS pO3Mipy HapaxyBaHb COIIi-
aJIbHUX BUILIAT, SIKi HaJIeXKaTh 0 Hapa-
XYBaHb 3a MPUITICAMM 3aKOHY, OCKiTbKA
camMe y BM3HAYeHHI TaKOTO MeXaHi3My,
30KpeMma, IoJIsIra€e Mo3UTUBHMUI 060B sI-
30K JIep>KaBM Ta JIETITMMHI OUYiKyBaHHS
0co6M Ha OTPMMAaHHS BUILIAT, epenbda-
YeHNX 3aKOHOM [30].

BasknMBO 3a3HAUMTH, IO MTPABOBUM
MAIPYHTSIM IS BUHMKHEHHSI B 0COOU
JIETITMMHOTO OUiKyBaHHSI MOXKe OyTU He
JIuIIle HOpMa IIpaBa, ajie i CTaja CymoBa
MpaKTHUKa MO0 il 3aCTOCYyBaHHS, akT iH-
IUBigyanmpHOI fii 460 KOHKpETHE CyIoBe
pimreHHs, o0 HA6Y/I0 3aKOHHOI CYIIN.

[Tpumipom, y 1. 62 pimenus E€CILI
y cmpaBi «Provincial Building Society,
Leeds Permanent Building Society and
Yorkshire Building Society v. the United
Kingdom» cdopmynboBaHuii BUCHOBOK
PO Te, IO TMOHSTTS <«JIeriTMMHEe OYi-
KyBaHHSI» CTOCYETHCSI TAKOX CII0COGY,
y AKOMY BMMOra, sika Oyna KBasidiko-
BaHa SIK «aKTMB», Oyme pO3IISIIaTiCs
BiTIOBiZHO IO HAlliOHAJILHOTO 3aKOHO-
IaBCTBA i, 30KpeMa, y 3B’I3KY 3 [TOCUJIaH-
HSIM Ha TOJi (paKT, 110 BCTAHOBJIEHE IIpe-
lleleHTHe TMpPaBO HalliOHAJbHUX CYHiB
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MIPOMIOBXKYBAaTUMETbCSI 3aCTOCOBYBATUCS
B Takuit camuii crroci6 [31]. To6To B 11b0-
my pimenHi ECIIJI migkpecieHo, 110 JieTi-
TUMMHI OUiKyBaHHSI MOKYTb BMHMKATU Ha
ITiICTaBi CTajI0i CyIOBOI MPAKTUKMU IIOI0
C110co6y 3aCTOCYBaHHS HOpMM TTpaBa. [Io
TOTO X IIe 03HAYaE, 110 JeriTUMHI OUiKy-
BaHHS MOXYTb BUHMKATY CTOCOBHO TOTO,
1[0 TIeBHA MTPaBOBa HOpMa Oyze 3aCTOCO-
BaHAa CyJaMy y IEBHOMY ITOPSIAKY.

HeongnopasoBo E€CIIJI migkpecioBaB
MOXJ/IMBICTh BUHUKHEHHS JIETiTUMHUX
OUiKyBaHb Ha MiACTaBi iHAUBIAYyaIbHOTO
akTa abo i10oro cKacyBaHHS SIK HEIIpaBO-
MipHOTO.

[Mpumipom, y 1. 51 pimeHHs y crpa-
Bi «Pine Valley Developments Ltd and
Others v. Ireland» (3asiBa N¢ 12742/87),
B SIKOMY BBaYKa€ThCSI yIepiie 6yio po3-
pOG/IEHO TIOHSTTS <«JIEriTMMHE OUiKy-
BaHHS» Y KOHTeKCTi cT. 1 [lepioro mpo-
Torony no Kousennii, €CIIJI Bu3HaB
BUHMKHEHHSI Y KOMIIaHili-3a9BHUKIB
JIETITUMHOTO OYiKyBaHHSI Ha 3eMeJbHY
IOUISSHKY 3 MeTOolo ii mesioparii Ha mig-
CTaBi pillleHHSI Jep;KaBHOTO OpPraHy Ipo
HaJaHHSI TO3BOJly Ha PO3POOKY IUIAHY.
Il03Bia HA TJIAHYBAHHS, IKWIT He MiT 6yT1
CKaCOBAaHMI OpPraHOM BJIaAY 3 IHUTAaHb
IJIaHYBaHHSI, OYB CKIa0BOI0 YaCTUHOIO
BJIACHOCTI KOMIaHii-3asiBHUKA. Takum
yyuHOM, ECIIJI 3po6MB BMCHOBOK, IO
y 1iit KaTeropii cropas JieTiTUMHe OYi-
KyBaHHSI 3aCHOBYETbCS Ha PO3YMHO 006-
I'PYHTOBAHOMY ITOCWJIaHHiI Ha MPaBOBUIt
akT (iHAuBiAyanbHOI [ii), SKuit Mae Ha-
JIeXKHY TIpaBOBY OCHOBY i SIKMii TiTBEp-
JIKY€ TIPaBO BIACHOCTI [32].

VY HalioHa/IbHili CyOOBili TpakTu-
i y SIKOCTi TpUKIagy MOXHa HaBeCcTu
cripaBy N2 826/2693/17, sika cTocyBasiach
CKaCyBaHHS BCiX 3aINCiB PO Jep>kaBHY
peecTparlilo pevyoBUX IpaB, BUMHEHUX
ITiC/IsE TOi, IO BM3HAHA HEIIPaBOMipHOIO.

Y noctaHoBi Bifg, 27 motoro 2018 poky BC
HAaroJIoCMB Ha TOMY, 1110 Y 3B’5I3KY 3 IIpu-
MHSATTSIM Jep’kaBHUM PEECTPATOPOM He-
MIPaBOMIipHMUX pillleHb, CTAJI0O MOKJIMBUM
TIPUIHSITTS HACTYITHUX pillleHb PO Jiep-
SKaBHY PeECTpaLIilo IIPpaB Ta iX 0OTSKEHb,
a TOMY BKa3aHi pillleHHsI TaKOX ITifsira-
I0Th CKaCYBaHHIO, SIK CIT0Ci6 TTOHOBJIEHHS
IIpaB I103MBava Ha 06’€KTY JiOr0 BJIaCHO-
cTi [33].

IMommpenoro € mpaktuka ECIIJI, Big-
TOBITHO 1O SIKOi mKepeaoM (IIpaBOBUM
MiAIPYHTSIM) BUHMKHEHHSI JIeTiTUMHUX
OUiKyBaHb MOXKYTb OYTY OCTaTOUHI CyZI0-
Bi pimmeHHs.

Tak, y pimenHi €CIUI y cmopasi
«OcrarneHKo mpotu YKpainu» (3asiBa N2
17341/02, 1. 11. 43-46) Cyn OiiinioB BuUC-
HOBKY IIPO Te, 1110 3 MOMEHTY yXBaJIeHHS
CY[,0BOTO pillleHHS, SIKUM OpraH JepskaB-
HOi Bagy OY/I0 3000B’SI3aHO BUIIIUTU
3asBHUKY B HATYPi OiITHKM 3 QOHIY mep-
SKaBHUX 3eMefib CiTbCbKOTOCIIOAapChKO-
ro TpuU3HAUeHHS Ta BUIATU TOKYMEHT
PO TPaBO [TOBTOCTPOKOBOTO KOPMUCTY-
BaHHS, y 3asBHMKA BUHMKIO BCTaHOB-
JieHe JIETITMMHE OYiKyBaHHS OTpMUMAaTHU
Take MaifHO, OCKiJIbKM Cy[dOBe pillleHHSs
6yJI0 OCTATOUYHMM Ta Ha ¥OTO MiAcTaBi
BiIKpMTe BMKOHABYE MPOBAIKeHHS [34].

Kpim Toro, y pimienHi €CIUI y cipaBsi
«ArpokomIuiekc mpotu Ykpainu» (3asiBa
N2 23465/03, 1. 166) MiCTUTbCS BUCHO-
BOK TIPO Te, IO iCHYBaHHS 3a6oproBa-
HOCTi, SKa TiATBepIskeHa OCTATOUYHMM
i 060B’SI3KOBMM J1J1s1 BUKOHAHHSI CYTOBUM
pillleHHsIM, Ja€ 0cobi, Ha KOPUCTDb SIKOi
TaKe pillleHHs] BUHeCeHO, MiATIPYHTS s
JIETITUMHOTO OYiKyBaHHSI Ha BUILIATY
Takoi 3a60proBaHOCTi i CTAHOBUTD «Maii-
HO» ITiei 0cobu y 3HaueHHi cT. 1 ITepmioro
npotokony 1o Kousenii [35]. [Tomi6umit
BMCHOBOK 3HaxXoauMo ¥ y pintenHi €CITJI
y cripaBi «IJoHOMapbOB TTPOTU YKpaiHm»
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(3asBa N2 3236/03, 1. 43), B sikomy Cy,
KpiM iHIIIOTO, 3a3HAYMB, II0 CKACyBaHHS
CY[IOBOTO pillleHHS, SIKe 32 BM3HAUEHUX
y 1Ii}i CIIpaBi YMOB, € HaJIESKHMM IIPaBO-
BUM ITiAIPYHTSIM 7151 IIOSIBY B 0COOM Jie-
TiITMMHUX OYiKyBaHb, IPUPIiBHIOETHCS 10
BTPYUYaHHS y 0T0 UM ii MpaBo HA MUpHe
BOJIOJliHHSI MaiiHOM [36].

BaxknuBuMii BUMCHOBOK CTOCOBHO Xa-
pakTepy MpaBOBOro MiAIPYHTS  OJIst
BMHMKHEHHS JIETITUMHMX OUiKyBaHb
3pobnmennit y pimenni €CIUI y cmpasi
«bynaHoB Ta Kymumk mpotu YkpaiHu»
(3astBu N2 7714/06 Ta N2 23654/08, 11. 39),
B sKiit Cyn BM3HAB HasIBHICTb B 0COOMU
JIETITUMHOTO OYiKyBaHHSI Ha BUMKOHAHHSI
0CTaTOYHOTO CY/IOBOTO PillIeHHSI, a TAKOX
TOTO, IO IIe CyIOBe pillleHHSI He Oyme
MmiggaBaTuCs CYMHIBY, a came — yXBaju
BC, sikunii 32 KOHCTUTYIiiHUM CTaTyCOM
€ HaiBUIIIMM CyJJOBMM OPTaHOM Ta SIKUI
Hazae po3’SICHEHHS IIOJ0 3aCTOCYBaHHS
3aKOHOmaBcTBa. Y 11iii cripaBi 6y/10 BcTa-
HOBJIEHO, 110 Bumnii agMiHicTpaTBHMI
cyn, YKpaiHu BiZMOBMBCSI CTIiyBaTU yX-
Basiam BC, unm, 3a BucHoBkom ECILJI, He
TiTbKY 1M0306aBUB 3aIBHUKIB JTOCTYITY 10
Cyny, ajie ¥ MOCTaBUB IIijJ, CyMHiB aBTO-
pUTeT cyaoBoi Biaau [37].

[Ipo BMHMKHEHHSI B OCOOM JIEriTu-
MHMX OUiKyBaHb IIOAO OCTaTOYHOCTI
CyIOBOTO pillleHHs #eThCsl TAKOX y T10-
cranoBa BII BC Big 3 >xoBTHs 2018 poky
y cripaBi N2 760/15471/15-11. V it cripa-
Bi, BIT BC 3a3HaueHo, 110, 3B€pPTAIOUMCh
o BC i3 kacariiiHMmu ckapramu 1o CyTi
CIIOPY, Y CTOPiH TaKOTO MPOBAKEeHHS BU-
HMKAIOTh JIETITUMHI OuikyBaHHSI, 110 BC
Oy[le MOCTAHOBIEHO OCTATOUYHE PillleHHS
y cripaBi. B Tux Bumagkax, Koju € Imifcra-
BU [IJII CKAaCyBaHHSI pillieHb CYAiB ToIe-
penHix iHcTaHIii auire 3 GopmaabHUX
migcTaB, 30KpeMa i Tux, 1o IMOB’sI3aHi i3
opucaukiiieto, y BC BiacyTHi migcraBu

IJIS 1X CKaCyBaHHS B CUJIY TOTO, IO TaKi
Iii MpPM3BOMSITH IO TOPYIIEHHS MiKHA-
pOIHMX 3000B’sI3aHb, B3ATUX Ha cebe
IepkaBor YkpaiHa [38].

[TpaBOBUM MiAIPYHTSIM [AJISI BUHMK-
HEeHHS JIETITUMHOTO OUiKyBaHHS 3a IeB-
HMX 06CTaBUH MOXYTb OYTM 1 YMOBU 10~
TOBODY.

3 11bOTO TIPMUBOJLY Y HAYKOBIi1 JiTepa-
TYpi, IPUCBSIYEHIl TOCTiMKEeHHIO TTPUH-
LIUITY JIETITUMHMX OUiKyBaHb B MPaKTUIL
€CII, HaroJOUIYETHCSI HA TOMY, 110, HE-
3BaKalOUM Ha Te, IO IPUHIINAI JIeTiTU-
MHMX OUiKyBaHb IIOXOAMTb 3 aIMiHiCTpa-
TUBHOTO TPaBa, BiH HAOyB IMOIIMPEHHS
TaKOX y cdepi MpuBaTHOIPABOBUX Bim-
HOCUH, 30Kp€eMa, OO0 TTorallleHHs Maii-
HOBOi 3a60ProOBaHOCTi MiK IPUBATHUMU
cy6’ekramu [4, c. 188].

Tak, €CIUI y pimenHi y cmopasi
«Stretch v. the United Kingdom» (3a-
sBa N2 44277/98) BcTaHOBUB, 110 0co6a
opeHAyBaJia 3eMeJIbHY IIISTHKY Ta Masia
HaMip IPOAOBKUTH OpPeHAY Ha MaiibyT-
HE TiwIsS 3aKkiHUeHHS CTPOKY, OCKiJib-
KM 3aKOHOZABCTBO Iepembavango TaKy
MOXTMBicTh. OmHAaK it 6y/10 BiIMOBIIEHO
y TIpofioBkeHHi goroBopy. ECITI giiiiios
BMCHOBKY, 1[0 Y CIIpaBi Majao miciie 1mo-
pymieHHs ct. 1 Ilepioro mpoToOKOIy 0
KouBeH11ii, To6TO MOpyIIeHHs npaBa Ha
BiJIbHe BOJIOAiHHSA MaifHOM. [HaKkIe Ka-
SKY4M, CyZl BUSHAB BMHUKHEHHS B 0COOM
JIETITMMHOTO O4YiKyBaHHS 11010 MTPOA0B-
SKeHHSI JOTOBOPY Ta KOPUCTYBAHHS Tpa-
BaMM Ha 3e€MJII0, TOOTO aKTMBOM, IO ITifI-
JISITa€ CyIOBOMY 3axuCTy [39].

V pimeHHi y cripaBi «bymueHKo mpo-
™ Ykpainu» (3asiBa N2 38677/06, TyHKT
46) €CILI piiioB BUCHOBKY IIPO Te, 10
y 1iii crpaBi 3asgBHUK Ma€ BBaXKATUCS
TaKuM, IO MAa€ JIETITUMHI OYiKyBaH-
HS OO0 MPUOYTKY BiIIOBiIHO IO IO-
JIOKEHHSI YTOAY TIpO [OJapOBUIl €KBi-
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BAJIEHT, IO MOKe BBAXKATUCS MIPABOM
BJIACHOCTI BiAMOBiZHO IO ITOJIOKEHBb CT.
1 Ilepmioro mporokony mo KonBeHIIii,
HaJaHOTO JioMy 3a AoroBopom 3 lleH-
TpaabHO-MiChbKMM yIIpaBJIiHHIM IIpa-
IIi Ta COLiaJIbHOTO 3aXMCTy HAacCeJeHHSI.
BpaxoByrouu yMOBM Yroiu, YKIameHOI
i3 3asgBHMKOM Bin imeHi YmpaBiiHHS,
Cyn, BKazaB, IO Aii YIpaBlIiHHS MOKHA
PO3LIiHUTK SIK TaKi, IO 3BeJIM HaHiBeIlb
JIETITUMHI OUiKyBaHHS 3asiBHMKA 3a [I0-
TOBOPOM i IT036aBJISIIOTH 110T0, 30KpeEMa,
YMOBU, Ha $SIKYy BiH MOTOAMBCS IiJ 4ac
ykiaganHs yrogu [40].

BucuoBkmu. IlpoBemeHnit aHasi3
KoHcTtuTytiii Ta 3aKkoHiB YkpaiHu, Mix-
HApOOHMX aKTiB, mpakTuky E€CIIJI Ta BC
Jla€ TiJicTaBy [J1s1 HACTYITHMUX BUCHOBKIB.

1. TIpuHUMIT JEriTUMHUX OUiKy-
BaHb IIMPOKO 3aCTOCOBYETHCS Y CYIO-
Bilf TIpaKkTHUIli Ta I'PYHTYETbCS Ha HU3III
KOHCTUTYIIAHMX ITOJIOKeHb, SIKi rapaH-
TYIOTb 3aXMCT TIpaBa BjacHOCTi (cT. 41
Koucrutymii Ykpaiun) Ta mepembauyBa-
HiCTb (IIPOrHO30BaHICTh) 3aKOHOHABCTBA
(cT. cT. 22, 57, 58, 94 Ta 152 KoHCcTUTYIIii
VKkpaiun). Peasnizaiiiss mpUHIIATY J€TiTH-
MHMX OYiKyBaHb ITOJISITAE Y AOCSTHEHHi
0Cc006010 6aKaHOTO PEe3yIbTATy NUISIXOM
BUMHEHHS TPaBOMipHUX [Iilt 3 OISy Ha
3a3gajerigp nependaveHi MMoOBipHi Ha-
CJIiIKM; BTiJIEHHS JIETITUMHUX OUYiKyBaHb
MIPOTUIIPABHO YHEMOXKIUBIIIOETHCS, 30-
KpeMma, y BUITAJIKy, KoM 0coba He MOKe
OOCSITHYTM TIPOTHO30BAaHOTO pEe3y/IbTa-
Ty BHACTiJOK 3MiHM IPaBOBOi OCHOBU
y Taki CTPOKM, II0 HE € PO3YMHMMMU Ta
OBT'PYHTOBAHUMM.

2. TIOHSTTA «JIeriTMMHI OYiKyBaH-
HsI», TOJIOBHMM UYMHOM TIOXOASITb Bif
aHrmiicekoro  Tepminy  «legitimate
expectations» K HebesmigcTaBHi ab6o
OOTPYHTOBaHi OUiKyBaHHS. Y 0OpPUONY-
Hill IPaKTUIIi 3a3HAYEHMI TePMiH TaKOXK

Ma€ TaKi aJbTepHAaTMBHI Ha3BU SIK ITIpa-
BOMipHi, 3aKOHHi, po3yMHi a60o BuUIIpaB-
IaHi criogiBaHHS. [IpYMHIIAII JIETiTUMHMUX
OUiKyBaHb, 3a3BMUaii, HAIIPSIMY KOHKY-
pye 3 MPUHIUIIOM 3aKOHHOCTi, 0CO6M-
BO SIKIIO BiH Iepenbavae HeraiHy Jiio
3aKOHY B yaci abo/Ta cIpsIMOBaHMII Ha
3BYKeHHsSI iCHyIoumx IpaB ocobu. Haii-
6iybIIIa CyMepevHicTb MK IIMMM TIPUH-
IUIIaMy BMHMKAE TIPM HaJaHHI 3aKOHY
PeTpOCIIeKTUBHOI (3BOPOTHOI) [ii.

3. IlpvHIMT JIETITUMHUX OYiKyBaHb
BJIACTUBUI, TOTIOBHUM UMHOM, JIS ITy-
61iYHO-TIPAaBOBMX CITOPiB, IO BUPIITy-
IOTbCSI  MiHICTPaTUBHUMU  CyJaMu,
OCKIJIBKM Yy CYKYITHOCTi 3 TPUHIIUIIAMU
IIPaBOBOi BM3HAYEHOCTI Ta HaJIESKHOTO
YPSIAYBAHHSI CTBOPIOE HAMAiIHY OCHOBY
ISl rapaHTyBaHHS peasisaliii B YkpaiHi
OCHOBHOI imei/MeTM cucTemMyu amMiHi-
CTPAaTUBHMUX CYAiB, a caMe, 3aXMUCT «Ma-
7101 JIIOOVMHW» Bif «BenMKOI OepsKaBu»,
B 0co6i ii 6araTouncieHHUMX Cy6 €KTiB
BJIAJHMX TIOBHOBa)KeHb, SIKi HamijeHi
MHOXVHHICTIO TIOBHOBa)XK€Hb Ta HU3KOIO
MeXaHi3MiB BJIagHOIO MIPUMYCY.

4.V npeueneHTHi mpaktuii €CILI
«JIeTiTUMHI  OUiKyBaHHSI» BU3HAIOTh-
€Sl HEeBig’€MHUM CKJIQJOBUM IPUHIIUITY
IOPUANYHOI BM3HAYEHOCTI, 1[0 KOPETIOE
3 TaKMMM MPUHIATIAMHA, SIK 3aKOHHiCTb
Ta TPOMNOPIiMHICTb, a TaKOX HaIpsIMy
TTOB’SI3aHMIA 3 TAKVMMM ITOHSTTSIMMA SIK TIe-
penbauyBaHiCcTh (IIPOTHO30BAHICTh) Ta
Ilisl 3aKOHY B 4aci (MOXJIMBICTb peTpo-
CIIEKTUBHOCTI PaBOBOTO PETY/TIOBAHHS),
Ta O3Hayvae, MO 0coba MOXKe OOIPyH-
TOBAaHO pO3paxoOByBaTM Ha peasisailito
MeBHOTO TIpaBa abo BMMOIM 3a YMOBH,
[0 BOHM MAalOTh AOCTATHE ITpaBOBe ITif-
IPYHTSI; JIETITUMHI OUiKyBaHHS € Ipe[-
MEeTOM 3axMCTy B AacIleKTi KOHIIemIlii
MaiiHa, Bu3HaueHoro cT. 1 [Tepioro rpo-
Tokony 1o KoHBeHIIii; IO JeriTMmMHMX
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ouikyBanb ECIIJI BigHOCKHTH IpaBa Ta
BUMOTH, 1[0 BUHMKAIOTh HA ITiCTaBi 10-
CTAaTHbOTO ITPABOBOTO MiATPYHTSI, BKITIO-
Yal4yy BUMOTY CTOCOBHO TOTO, IO IIeBHA
IpaBoBa HOpMa Oyje 3aCTOCOBaHA Cyaa-
MM y Tlepen6auyBaHOMY MTOPSIAKY.

5. BUHMKHEHHSI B 0COOM JIETiTUMHMX
OUiKyBaHb OOYMOBJIEHO IIMPOKMM ITifI-
xomom ECIUI gns TrymMavyeHHS TIOHSITTS
«MaitHO» B acrekTi cT. 1 Ileproro mpo-
Toronmy o KoHBeHIlii, sike He 0OMeKy-
€ThCST BJIACHICTIO HA MaTepialbHi pedi Ta
He 3aJIeKUTh Bif opMasibHOI Kimacudi-
Kallii y BHYTPillIHbOMY TIpaBi: MeBHi iHIIi
IpaBa Ta iHTepecH, 0 CTAHOBJISITh aKTU-
BU, TaKOXK MOXXYTh BBaKATUCS «IIPABOM
BJIACHOCTi», a BigTak i «MaitHOM»; Jieri-
TUMHi OUiKyBaHHSI O03HA4aloThb, 1O OP-
raHu myosiyHO1 BIaAy TIOBVHHI He JINIe
IOTPUMYBATHUCSI TIPUIMCIB aKkTiB IIpaBa,
a ¥i cBOiX OGILSIHOK Ta IPOOYIKEHUX
OUiKyBaHb; JIETiITMMHi OUiKyBaHHSI BU-
HMKAIOTh Y pasi, SKIIO0 Cyd €KT BIATHUX
ITOBHOBa)K€Hb CTBOPUB [IJIST 0Ci6 0GIpyH-
TOBaHi TiICTaBM CIOMIiBaTUCSI Ha OTPU-
MaHHS ITIeBHMX MIPaB ITOHA/ Ti, 1110 rapaH-
TYIOTBCSI Y BiZIIOBiAHOCTI 0 TPUHIIUITIB
CITpaBeA/IMBOCTI i IPMPOIHOTO IIpaBa.

6. JleriTMMHi OUiKyBaHHSI He MOX-
Ha OTOTOXHIOBATM i3 CIIOJiBaHHIMU,
IO BMHMKAIOTh HA ITifcTaBi 0CcO6GMCTOrO
CIIpUIHATTS ab0 ITOMMJIKOBOI OLIiHKMU
MeBHMX OOCTAaBMH UM IPABOBUX HOPM;
He MOXYTb BMHUKATU JIETITMMHI OYi-
KYBaHHSI, SIKIO iCHYE CHip IIOAO Ipa-
BWIBHOTO TIyMaueHHSI Ta 3aCTOCYBaH-
HS  HaI[iOHAIbHOTO  3aKOHOJABCTBA;
000B’SI3KOBOI0  YMOBOIO, 3a HAasIBHOCTI
SIKOI meBHe CIIofiBaHHS (BMMOra) ocobu
HabyBa€ 03HaK JIETITMMHOTO OUiKyBaHHSI
Ta CTa€ MpeJMeTOM 3axXUCTy Y PO3yMiHHI
cT. 1 Tleporo poTokoiny no KoHBeHIlii,
€ Te, 0 Take OYiKyBaHHS (BMMOTa) Ma€
HaJIe)KHe MPaBOBe MiAIPYHTs, TOOTO Ha-

sIBHE JTOCTATHE [3Kepesio IJis BiAIoBif-
HOTO OYiKyBaHHS (BMMOTM).

7. [TpaBOBUM ITiATPYHTSIM IJIST BUHUK-
HEHHSI B 0COOM JIEriTUMHOIO OYiKyBaH-
HSI 32 BCTAHOBJIEHUX OOCTAaBUH MOKYTb
OyTu: HOpMM IIpaBa (3aKOHOJABCTBO),
CygoBa TIpakTMKa, aKT iHAMBiZyasbHOI
Jlii, KOHKpeTHe CyJoBe pillleHHs, 1110 Ha-
6yJ10 3aKOHHOI c1yTn, a60 YMOBY JJOTOBO-
pY; BiICYTHICTh y 3aKOHi ITPUIINCIB 1010
TeBHOTO TIpaBa, sike OfHAaK, CIifye i3 3a-
TIbHUX KOHCTUTYIIMHUX TPUHIIUITIB
a60 MPUPOAHOTO MpaBa, abo BiICYTHICTb
3aKOHY, SIKMI1 BU3HAUAE MeXaHi3M peai-
3allii Takoro IpaBa, He MOKe CBiIUUTU
PO BiACYTHICTh MPaBOBOTO MiATPYHTS
IJST BUHMKHEHHSI B OCOOM JIeriTMMHO-
ro OUiKyBaHHSI IIOJO peani3alil Takoro
npasa.
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