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THE PRINCIPLE OF SUBSIDIARITY
AS A FOUNDATION FOR SEPARATION
OF POWER AND DISTRIBUTION OF AUTHORITY
BETWEEN GOVERNMENT AND LOCAL
SELF-GOVERNMENT

Abstract. The paper considers issues related to the essential features of sub-
sidiarity as an important principle for separation of power and distribution of
authority. Emphasis is placed on the fact that subsidiarity ensures the effective
functioning of the government and makes it possible to maximize the democra-
tization and decentralization of public administration through the most effec-
tive activity of local self-government. The interaction between the state and lo-
cal self-governments is proved to depend on many principles that divide power
and authority and, at the same time, ensure the integrity and unity of the state
power. The paper explains provisions related to the legalization of authority dis-
tributed between the state power and local self-government. The fact that central
power practices different ways of vesting local self-government with authority
(the principle of positive regulation and the principle of negative regulation) is
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emphasized. The features of two ways of building a relationship between centre
and regions: a) delegation of authority and b) assignment of authority with an
explanation of their specifics and features are revealed. Emphasis is placed on
the fact that central bodies of state power delegate locally those powers that are
more optimally resolved by local self-governments and structures and which also
are irrational to decide in the centre. The nature and peculiarities of the mecha-
nisms of interaction between public authorities and local self-governments are
explained. Such interaction makes it possible to involve the maximum number of
citizens in the issues and processes of public administration and, thus, increases
the role of civil society in managing the affairs of the state and society.

Keywords: subsidiarity, separation of power and distribution of authority,
principles of interaction between public authorities and local self-governments,
methods the centre vests local self-governments with authority.

MPUHIUII CYBCUAIAPHOCTI K BA3OBA 3ACAZIA
oAy BJAIU TA PO3INOALTY ITIOBHOBAKEHb MIJK
JEP;KABHOIO BJIA/IOIO I MICHEBUM CAMOBPAAYBAHHAM

Axoraiis. Po3rismaoTbest MUTaHHs, OB si3aHi i3 CyTHICHUME 0COOJMBOCTSI-
MU cyOCHIIaPHOCTI SIK BasKJTMBIIIOTO IPUHITUITY MOy BJIaIH i PO3TIOALTY BJIajI-
HUX TTOBHOBa)keHb. POOUTHCS aKIIEHT Ha TOMY, 1110 cyOcuaiapHicTh 3abe3reuye
eexTrBHE DYHKITIOHYBAHHS BJIA/IU, IA€ MOKJIUBICTh MAKCUMAJIBHO JIEMOKPATH-
3yBaTH, JCIEHTPANI3yBaTH JAEPKABHE YIIPABJIiHHA 32 PAXYHOK SIKOMOTa Ai€Bilol
NiSTbHOCTI MicileBOro camoBpsiyBaHHs. /loBOAUTBCS, IO B3aEMOIiST MiXK Jiep-
JKaBHMMHU OpTaHaMM BJIaJM i OpraHaMy MiCIIEBOTO CaMOBPSIIyBaHHs 6a3yeThest
Ha pAAi IPUHLUILB, SKi, TOAIAIOTH BJAALY i PO3AIJISIOTH BJIa/IHI IIOBHOBAKEHHS
i, o/fHOYACHO, 3a0€31euyIOTh Ii/IiCHICTh, €AHICTD JAepsKaBHOi Baagn. OOIpyHTO-
BYIOTHCS TTOJIO’KEHHS, TIOB’sI3aHi i3 MPABOBUM 3aKPIIIEHHSIM PO3MEKOBAHUX T10-
BHOBa)KEHb JIeP:KaBHOI Biagu i MiciieBoro camoBpsisyBanss. [ligkpecioerbes,
110 iCHY€E pi3Ha MPaKTUKA HaJ[aHHA IIEeHTPOM MTOBHOBA)KEHb OpraHaM MicClleBOTO
CaMOBPSILyBaHHS: TPUHITUATI TTIO3UTUBHOTO PETYJTI0BAHHS, TPUHITUII HETAaTUBHOTO
peryoBaHHs. PO3KpuBaroThCst 0COOJMBOCTI IBOX CITOCOOIB B OYI0BU B3aEMUH
IIEHTPY i perioHiB: a) JesleryBaHHs MOBHOBa)KEHb; O) nepejava MOBHOBaKEeHb
3 MOSICHEHHSIM iX crierudik Ta ocobsmBocTeil. POOUThCs aKIleHT Ha TOMY, 10
IIEHTPaJIbHi OPTaHM JIePKaBHOI BJI/IU TTepeJlaloTh Ha MICIIS Ti IepsKaBHi IMTOBHO-
Ba)KeHHS, Ki ONITUMAJIbHiIlIe BUPIIIYIOTHCS caMe MiCIIeBUMU CAMOBPSITHUMHU OP-
raHamu i CTPyYKTypaMu i, SIKi, 0 TOrO K, HepalioHaJbHO BUPilIyBaTA B IIEHTPI.
[TosicHIOETHCS XapakTep i 0coOIMBOCTI MeXaHi3MiB B3aEMO/Iii OpraHiB Jep:KaBHO]
BJIQ/IM i OpraHiB MiCI[€BOTO CaMOBPSYBaHHs, 3aB/IIKN IKOMY € MOKJIUBICTH 3a-
JIyYaTH 10 IIUTaHb i IPOLECIB AeP:KaBHOIO YIIPABJIIHHA MAKCUMAJIbHY KiJIbKiCTb
IPOMA/ISH, 4, Bi/ITaK, MMiIBUIILYBAaTH POJIb TPOMA/IIHCHKOTO CYCHiJIbCTBA B YIIPaB-
JIIHHI CIIpaBaMu J€PsKaBU i CyCIiJIbCTBA.

KmouoBi cioBa: cyGeuiiapHicTb, MO/ BJAaAN i PO3IIO/ALT BJaJHUX TTOBHOBA-
JKEHb, IPUHIMIIA B3a€EMO/Ii1 OpraHiB BJaJu i OPraHiB MiCIIEBOIO CaMOBPS/LYBaH-
H$1, CIIOCOOM Ha/laHHS IIEHTPOM ITOBHOBAKEHb MiCIIEBOMY CAMOBPSILYBAHHIO.
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IMPUHIOUII CYBCUIANAPHOCTHU KAK BA3OBAA 3ACAA
PA3JIEJIEHUSA BJIACTEN U PACHPEIEJEHUA MMOJTHOMOYMIA
MEXIY ITOCYIAPCTBEHHOI BJIACTHIO 1 MECTHBIM
CAMOYIIPABJIEHUEM

AHHOTa]J,I/Iﬂ. PaCCManI/IBaIOTC}I BOIIPOCHI, CBA3aHHbIE C CYHIHOCTHBIMU OCO-
OEHHOCTSAMA CY6CI/II[I/IapHOCTI/I KaK Ba’KHOI'O IIpyHIUIIA pa3AeseHnA BJACTEN U
paciipeaesieHnA BJIaCTHbIX ITOJTHOMOYHIA. I[eJIaeTCH AKIIEHT Ha TOM, 4TO Cy6CI/II[I/I-
APHOCTb obecrieynBaer SQ)(I)CKTI/IBHOC (byHKL[I/IOHI/IpOBaHI/Ie BJIaCTH, 1a€T BO3SMOIK-
HOCTb MaKCUMaJIbHO AE€EMOKPATU3NUPOBATD, JI€HEHTPAJTN30BAThb I'OCY/IapCTBEHHOE
yhupaBJIEHHE 3a CHET KaK MOJKHO 6osee ﬂeﬁCTBeHHOﬁ JIEATCJIbHOCTN MECTHOTI'O
CaMOyIIpaBJIEHUI. I[OKaSBIBaeTCH, 4qTo BSHHMOI[GfICTBI/Ie MEXK/Yy ToCy/lapCTBEH-
HBIMH OpraHaMM BJIACTHU U OpraHaMM MECTHOI'O CaMOYIIpaBJIEHUA 6aBI/IpyeTCH Ha
pdanae IMpuHIOUIIOB, KOTOPbIE, PA3/1€/IAI0T BJIaCTb N BJIACTHBIE ITIOJTHOMOYMWA U, O/ -
HOBPEMEHHO, obecneynBaioT EJIOCTHOCTD, €/IMHCTBO FocyﬂapCTBeHHOﬁ BJIaCTH.
O060CHOBBIBAIOTCS IMOJIOKEHU A, CBA3aHHbBIE C ITPABOBBIM 3aKPEIIJIEHMEM pa3rpa-
HUYEHHBIX TTOJTHOMOY NI FOCYI[apCTBeHHOfI BJIACTHU U MECTHOI'O CaMOYIIPpaBJIEHW .
HOI[‘IGPKI/IBEICTCH, YTO CYHIECTBYET pa3dHasd IMPaKTUKa IPEAOCTABJIEHUSA [IEHTPOM
TTOJTHOMOY It OpraHaM MECTHOT'O CaMOYIIPpaBJIEHUA: IIPUHIIAIL TIO3BUTUBHOT'O PETY-
JINPpOBaHWA, IPDUHIIUIT HETAaTUBHOI'O PETYJIMPOBaHMI. PaCKprBaIOTCH 0CcOOEHHO-
CTH ABYX c11oco60B BBICTPOEHUA OTHOIIIEHUTT IEHTPA N PETMOHOB! a) Jl€JIETnpo-
BaHHE HO.HHOMO‘-II/II;’I; 6) repe/ziada [IOJTHOMOU NI ¢ 0ObACHEHUEM UX CHGL[I/I(l)I/IKI/I n
0COOEHHOCTEIA. I[G.HaeTC}I AKIIEHT Ha TOM, 4TO IIEHTPAJIbHbIE OPTraHbl IOCY/1apCT-
BEHHON BJIaCTU IEPEAAOT Ha MECTa T€ IOCY/IapCTBEHHBIE ITOJTHOMOYU A, KOTOPbIE
OIITUMAJIbHO PENIal0TCA UMEHHO MECTHBIMU CaMOYIIPABJIAIOINIMMHUCSA OpraHaMi 1
CTPYKTYpaMHU U, KOTOPbIE, K TOMY JK€, HEPAIIMOHAJIbHO peNIaThb B IIEHTPE. O06bsic-
HAETCA XapaKTep U 0COOEHHOCTH MEeXaHU3MOB BSaHMO,Z[efICTBHH OpraHoOB TIoCy-
ﬂapCTBeHHOﬁ BJIACTHU Y OPTaHOB MECTHOI'O CaMOyIIpaBJIEHN I, 6J1ar0/:[ap;1 KOTOPO-
MY €CTb BOSMOJKHOCTD IIPUBJIEKATH K BOIIPOCaM U IIPOoIeCCaM IroCyZlapCTBEHHOIO
yhpaBJI€EHHA MaKCUMaJIbHOE KOJIMYECTBO I'Pask/iaH, a CJI€0BATEJbHO, ITOBbIINIATb
POJIb I'PakK/IaHCKOTO O6I.LI€CTB3 B ylIpaBJIEHUU A€JIaMU I'OCYyZlapCTBa U 06H_[6CTBEL

KmoueBsie cioBa: CY6CI/IZ[I/IEII)HOCTB, pasjiesieHnue BJACTel U paciipegeneHmne
BJIaCTHBIX HO.HHOMO‘-IHIZ, IMTPUHIIUIIBI BBaHMOﬂeﬁCTBHH OPraHOB BJIACTHU U OPraHOB
MECTHOI'O CaMOyIIpaBJIEHUA, c11oco0Obl IIpEeAOCTaBJ/JIEHNA LIEHTPOM ITOJTHOMOY M
MECTHOMY CaMOYIIpaBJIEHUIO.

Problem Statement. Today, a spe-
cific practical mechanism for coop-
eration between the state and local
self-governments exists. Apart from
direct contacts, it is about cooperation
through the activity of various unions
and associations of municipalities. It

is through such structures that the
state power can reach out to the maxi-
mum number of citizens; after all, it is
a mechanism for linking the state with
the civil society. In addition, the prac-
tice of creating various coordinating,
consultative, advisory (temporary and
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permanent) working parties, councils,
commissions, and the like, has become
widespread in recent years. Such pub-
lic policy is gaining more publicity and
openness, which, in turn, requires more
detailed scientific research.

Analysis of Recent Research and
Publications. The principle of subsid-
iarity as a socio-political phenomenon
is sufficiently studied by such contem-
porary foreign and domestic scholars
as N. Anisimova, A. Aroyan, Weimer,
David L., Weining R., N. Gaydaenko,
O. Gufe, E. Karakulian, V. Kuibida,
V. Malinovsky, N. Nizhnyuk, T. Pan-
chenko, O. Radchenko, V. Tertichka
and V. Halipov. A bigger number of
works is dedicated to the organization
of local self-government, among which
are the works of O. Batanov, P. Biley-
chuk, M. Borislavskaya, M. Golovaty,
A. Kostenko, O. Lazar, V. Malynovsky,
A. Nekryach, 1. Pogorelova, V. Utven-
ko, and others.

Purpose of the Article. The pur-
pose of this article is to systematize
views on the principle of subsidiarity
as an effective means of strengthening
state power through power separation
and authority distribution. The article
attempts at justifying through which
components the separation of power
between centre and regions can be the
most fruitful and effective in the inter-
ests of an individual, the state and soci-
ety at the same time.

Main Material. The historical gen-
esis of modern countries and societies
undoubtedly proves that power sepa-
ration and authority distribution, first
and foremost between the state and
local self-governments, is an essential
condition for progressive social devel-
opment. In scientific terms, this prin-
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ciple (process) has become known as
“subsidiarity”.

The objective right of the principle
of subsidiarity to life is in the fact that
government and the powers of its bod-
ies cannot be objectively concentrated
only in one place, and, above all, extend
to all governmental decisions and pro-
cesses. In the conditions of democrati-
zation of social life, decentralization of
public administration, the increasing
role of civil society in the functioning of
large societies, subsidiarity becomes the
principle (mechanism) of the optimal
ordering of relations between different
levels of social hierarchy in the state.
Secondly, the constituent elements of
any social system cannot live “absolute-
ly” without the centre because, without
it, its help and support, they will not
be able to survive and fruitfully exist.
Thirdly, there is a need to assign author-
ity from the centre to regions if they are
most effectively implemented in the
regions. Fourthly, there is a need for
mutual responsibility of the centre and
regions for the successful implementa-
tion of state policy when the interests
of the centre and regions are mutually
consistent. Lastly, the effectiveness of
the subsidiarity principle is paramount
when the competencies between the
centre and the regions compete [1].

Terminologically, it is important
to bear in mind that the separation of
power is its division between the main
branches of power in the state, and the
distribution of authority is the distri-
bution of powers (authority) between
the centre and regions. Both processes
form public administration, which is
based on the development of horizontal
(rather than vertical) links between the
state and civil society.




The principle of subsidiarity re-
quires an obligatory distribution of au-
thority between local self-governments
and state bodies, although there has al-
ways been and always will be an inter-
action between them. It means, first of
all, the existence of a set of legal norms
and methods, which, in the aggregate,
are aimed at joint resolution of both
state and local tasks. In both cases, the
rights and interests of an individual and
the citizen are in the centre of such dis-
tribution and interaction.

In theory and practice, the interac-
tion between state bodies and local self-
governments is based on the following
fundamental principles:

« common goals and objectives
aimed at ensuring the rights and free-
doms of an individual and the citizen
and, consequently, the realization of
national interests;

» comprehensive state support for
the implementation and development
of local self-governments (financial, po-
litical, organizational-managerial, etc.);

* distribution (simultaneously) of
subjects and powers between state bod-
ies and local self-governments;

e maximum autonomy (self-gov-
ernance) of local self-governments, its
bodies, and its officials to exercise its
powers;

* non-interference of state authori-
ties in the competence and practice of
local self-governments (however, the
control functions of the state power
over local self-governments still remain
and are clearly defined by law);

* subsidiarity when local self-gov-
ernments implement minimum state
standards and individual state powers
delegated to them;

* publicity and awareness;

» mutual control over activities;

* resolution of existing conflicts
through agreed procedures or judicial
appeals;

* purposefulness and adherence to
national interests;

« availability of local self-govern-
ment resources.

State support for local self-govern-
ments is enshrined in law and imple-
mented in the following generally ac-
cepted forms:

¢ development and adoption of rel-
evant legal acts on the functioning of
local self-governments;

* control over the compliance of lo-
cal self-government with the relevant
constitutional norms related to its ac-
tivities;

* proper information support for lo-
cal self-governments;

» methodological assistance to local
self-governments;

* participation in the formation of
local self-governments in cases provid-
ed for by law;

* training for municipal authorities;

« financial assistance to local self-
governments.

By law, local self-governments re-
ceive separate state powers by exclud-
ing such powers from the competences
of state bodies. In the meantime, it
is important to bear in mind that the
world practice of vesting local self-gov-
ernments with authority of the centre
is carried out mainly in two ways. The
first method is inherent in the coun-
tries of the Anglo-Saxon system and
is referred to as the principle of intra
vires — the principle of positive regula-
tion. It is about the assignment of those
powers, which are precisely defined by
relevant law. If local self-government
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does not act under the law, such actions
are regarded as illegal. Another prin-
ciple, which is referred to as “negative
regulation” — ultra vires — is continen-
tal and occurs when local self-govern-
ments do everything that is not prohib-
ited by law and that does not fall within
the competence of other bodies.

If the above approaches are com-
pared, the principle of the continental
system seems to give local self-govern-
ments more freedom in their function-
ing since authorities of such a govern-
ment can determine the extent of their
competence on their own. However,
some specialists [2; 3; 4-6] indicate
that, in such a case, local self-govern-
ments are less protected from an arbi-
trary reduction of their powers since
the state, in its own right, can expand
their competence in one way or an-
other. Quite often, the highest agency
of state power unilaterally does so in a
statutory way. As for the Anglo-Saxon
system of authority distribution, it is
difficult to make such a distribution of
authority unilaterally since the rules
governing the competence of munici-
palities are enshrined primarily in their
statutes, which have the relevant legal
force. Even if national law changes in
any way, the statutes of local authori-
ties are not subject to change. Such a
practice exists in many, first of all, Eu-
ropean countries.

It is also worth noting that the the-
ory and practice of implementing local
self-governments involve two forms of
granting separate state powers to such
governments — delegation and assign-
ment — which are different procedures.
Delegation of authority is the proce-
dure when a specific state body grants
a proper right to resolve issues to lo-
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cal self-government. Such granting is
one-time, with specified time intervals
(terms) or indefinitely. As for assign-
ment of authority, it means that certain
powers are excluded from the compe-
tence of the centre and transferred to
local self-governments, with inclusion
into their competence. As a rule, the
term of the transfer of such powers is
not specified.

Given these features, “delegation of
authority” and “assignment of author-
ity” should be defined as sufficiently
different political and administrative
procedures. Thus, in addition to the
constitutional vesting of local self-gov-
ernment in modern Ukraine, the Law
on Local Self-Government in Ukraine
states that the competence of local self-
governments may include some state
powers delegated to them by the state
[4]. However, it also notes that granting
such certain state powers to local self-
governments is carried out only by law.

Significant importance is which
state powers by nature and features are
most often assigned from state authori-
ties to local self-governments for ratio-
nal necessity. International and nation-
al practices show that such powers are
primarily:

* state registration of civil status;

* licensing (sale of alcoholic bever-
ages; activities for the procurement,
processing and practical sale of non-
ferrous and ferrous metals scrap; educa-
tional activities of institutions located
on the territory of municipalities);

 compensation services of different
nature;

» medical and social examinations;

 implementing state urban plan-
ning cadastre and monitoring objects of
urban planning activity;




* setting values of individual ad-
justing coefficients when calculating a
single income tax for certain activities;

e procedure for the use of individual
natural resources;

* activities of various administra-
tive commissions, and the like.

Under these conditions, as it was
mentioned before, local self-govern-
ments are deprived of their powers as-
signed to them, which is also regulated
by law.

Finally, it is worth noting that, in
the theory of municipal governance,
three basic models of interaction be-
tween the municipal government and
public authorities have been formed.
The first model is the partnership model
(J. St. Mill — 19* century), which is an
idealistic model of “equal” partnership,
to some extent. The second model —
the agency model (as opposed to part-
nership) — refers to the dominant role
of higher state authorities in the state
administration, while local self-govern-
ments (managements) serve only as a
specific administrative means to exer-
cise managerial functions locally. The
last of three models, which is a “bal-
anced” model of interaction between
the centre and local communities, is
the “model of interdependence”. Most
likely, such a model is by far the most
appropriate and rational if taking into
account the noticeable development
and proliferation of such basic types of
communication between the state pow-
er and local self-government as subor-
dination (ordered from top to bottom),
coordination (mostly, horizontal na-
ture), and re-ordination (mostly similar
to subordination).

It should be emphasized that the
foundations of interaction between

state authorities and local self-govern-
ment in Ukraine are reflected in the
Constitution of Ukraine [5] through a
system of guarantees, support and pro-
tection of the functioning of local self-
government.

Conclusions and Prospects for
Further Scientific Intelligence. There-
fore, the principle of subsidiarity is now
increasingly being researched as one of
the most critical factors in maintaining
the integrity of state power precisely
through the separation of power and
the distribution of authority. Another
great scientific interest is the question
of how and to which extent the democ-
ratization of public relations, the de-
centralization of public administration
and the increase of influence on civil
society processes will influence the pro-
cess of subsidiarity. Political, sociologi-
cal, marketing and other peculiarities
of the above processes, which permeate
the range of issues, require even more
in-depth and substantive analysis. Un-
doubtedly, the process of radical trans-
formation, including through the prac-
tical implementation of the principle
of subsidiarity, modern models of gov-
ernment, both abroad and in modern
Ukraine, is taking place now.
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