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IMPLEMENTATION OF MEDIATION IN THE STATE
GOVERNMENT INDUSTRY IN UKRAINE

Abstract. The article is devoted to consideration of the basics of state-legal
regulation of mediation. The purpose of the article is to review and streamline
the established criteria in the doctrine of the civil law directions and approaches
to defining the concept of protection of the civil rights and interests protected by
law, highlighting their heterogeneous and common nature to develop a holistic
view of how to understand the classification of the concept, and a vision of an op-
timal methodological framework for defining the concept of protection of the civil
rights and interests protected by law.

The legal model of mediation, as well as approaches to the construction of the
structure of mediation and mediation processes are considered. Methodological
principles of regulation of mediation and their implementation in the present day
are analyzed. Areas of application of mediation have been identified. The media-
tion model is modeled. It is established that in the modern period the provisions
are widely recognized and it is proved that mediation is a process of joint settle-
ment and resolution of conflicts. Its main components are certain tendencies of
introduction of mediation in the world, corresponding to them regularities and
the principles connected with them. Implementation of mediation in accordance
with the requirements of the developed laws and principles depends entirely on
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the conflicting parties. It is substantiated that the tendencies of the development
of mediation agreement are determined by the development and functioning of
the state regulation and social processes in the society. But the main factor influ-
encing the introduction of mediation is the state-legal system that reflects all the
phenomena occurring in the country and beyond.

Mediation has been found to be the driving force behind dispute resolution.
The optimal methodological basis for defining the concept of protection of the
civil rights and legitimate interests will be its integrative legal model that will be
based on the protection of the civil rights and protected by law as a state-law in-
stitute, which should exist on the border of procedural law, contain rules of private
and public law accordingly, to consider the substantive and procedural aspects of
the protection of the civil rights and the interests protected by law, and to cover
the substantive, procedural elements thereof, and combine static and dynamic
state of protection.

Therefore, the state-legal system needs to be developed and successfully ap-
plied to achieve a peaceful settlement of disputes.

Keywords: mediation, negotiations, method, extrajudicial method, mediation
procedure, court decision, dispute resolution, legality, law.

BIIPOBA/IKEHS MEJIALUL B TAJIV3I
JIEP’KABHOTO VIIPABJIIHHSI B VKPATHI

Awnoranis. CtaTTsa npucBsiYeHa PO3TJISY OCHOBAM JI€P5KABHO-IIPABOBOTO pe-
TyJIIOBaHHS Megialtii. Meta ctaTTi € oryisi Ta yrnopsi/IkyBaHHSI c(hOPMOBAHUX 3a-
BU3HAYEHUMU KPUTEPISIMU Y TOKTPUHI IMBIJILHOTO TTpaBa HAMPSIMIB Ta IMiIXO/IiB
JI0 O3HAUEHHS MOHATTS 3aXUCTY IMUBIIBHUX IIPAB i OXOPOHIOBAHUX 3aKOHOM iH-
TepeciB, BUCBITIEHHS X PI3HOPIZAHOrO Ta CIIJIBHOTO XapaKTepy /st BUPOOJIeHHST
ITICHOTO YSIBJIEHHST TIPO CITOCOOU PO3YMiHHSI 3a3HAYEHOTO TTOHSTTSI Ta iX KJIaCHh-
(bikarfiio, a Tak0K BUKJIQJIEHHsT BJIACHOTO GAaueHHS M0/I0 ONTUMAIbHOT METO/I0JI0-
riYHOI OCHOBM /IJI1 BU3HAUEHHS MOHATTS 3aXMCTY [IUBIJIBHUX ITPaB Ta OXOPOHIOBA-
HUX 3aKOHOM 1HTEpPECiB.

PosriisiHyTa mipaBoBa MOJeJIb Me/Iiallil, a TAKOK MiAX0AU 10 MoOYA0BH CTPYK-
TypHU Mejiallil Ta Mefianiitnux mpoiiecis. [IpoanamizoBano MeTo0I0TIYHI 3acan
PEryJIIOBaHHS MeJiallii Ta 1X peasizalliio y cborojienHi. Busnaueno cgepu 3acto-
CyBaHHS MeJiallii. 3Mo/ieJIbOBaHa MOJIesTh MejTiallii. BeranoBiieHo, 1110 y cydacHuUi
1epiojl MHUPOKO BU3HAHUM € TI0JIOKEHHS Ta JI0Be/IeHO, 110 MejIiallisl 11e mpolece
CITIJIBHOTO BPETYJIIOBAHHS Ta BUPIilIeHHS KOHMIIKTIB. [0I0BHUMM CKIaI0BUMA
11 € MeBHI TeHJIEHIII1 3aITPOBA/PKeHHST Me/liallil B CBITi, BIJIIIOBI/IHI iM 3aKOHOMIp-
HOCTI I, TTOB'SI3aHi 3 HUMMW, TIPUHITUIINA. 3alpOBaJKEHHST MeJIiallil BiJITOBIIHO /10
BUMOT, 1[0 BUILTMBAIOTH i3 PO3POOJIEHNX 3aKOHOMIPHOCTEH 1 TIPUHIIUIIIB, 1iIJTKOM
3aJIEKUTh Bil KOHGIIKTYIOUMX cropin. O6rpyHTOBAHO, IO TEH/EHIIT PO3BUTKY
MeJTaIiiHO1 Yro/iu BU3HAYAIOTHCSI PO3BUTKOM 1 (DYHKITIOHYBAHHSIM JIEPKABHOTO
peryJIioBaHHATA COLIAJIbBHUMU TIPOIleCaMi B CYCIIJIbCTBI. AJie ToJIOBHUM (PaKTo-
POM, 1110 BILJIMBAE Ha 3aIIPOBA/KEHHS Meliallii, € iepKaBHO-IIpaBOBA CUCTEMA, sIKa
Bi/lI3epKaJIiO€ BCi sIBUIIA, 1110 BiZOYBAIOTHCS y JAEPsKaBi Ta 3a il MesKaM.
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Busnaueno, 1o Mepiaiiisi € Ti€o pyniiHOIO CUI00, IKa HAIliJIeHa HAa BUPIIIeH-
Hs criopiB. ONTUMaJIbHOIO METOIOJIOTIYHOI0 OCHOBOIO [IJISI BU3HAYEHHST TIOHSTTS
3aXMCTY IUBIIBHUX MIPAB Ta 3aKOHHKX iHTepeciB Oyje Taka ii iHTerparnBHa Tpa-
BOBa MO/IEJTh, IO IPYHTYBATUMETHCS HA 3aXUCTI IUBIIBHKUX ITPaB i OXOPOHIOBAHUX
3aKOHOM IHTEPECIB $IK JIep;KaBHO-TTPABOBOMY 1HCTUTYTI, SIKUW Ma€ iCHyBaTU Ha
MesKi MPOIIeCYabHOTO MPaBa, MiCTUTH HOPMHU TPUBATHOTO i 1yGJIYHOTO TIpaBa,
a BIZITIOBI/IHO, BPaXOBYBAaTU MaTepiasibHI U MPOTeCyaJibHI acTieKTH 3aXUCTY I1[1-
BIJIbHUX TIPaB Ta OXOPOHIOBAHMX 3aKOHOM iHTEPECIB i OXOILTIOBATH MaTepiajbHi,
MPOIIEe/IyPHI T TIPOIeCyasibHI HOTO eJIeMeHTH, a TAaKOK MOEAHYBATH CTATUIHUN 1
JIMHAMIYHUM CTAHU 3aXUCTY.

Tomy B iepKaBHO-IIPaBOBIil cucTeMi TOTPIGHO PO3BUBATH i YCIIIIIIHO 3aCTOCO-
BYBATH JIJIST IOCSITHEHHSI MUPHOTO PETYJTIOBAaHHST CIIOPiB.

Kmo4oBi ciioBa: Mejtialiisi, meperoBopy, MeTOI, 03acyI0BUI CIIOCiO, Tpote/Ly-
pa Mejtiartii, pilleHHs Cy/Ly, BUPIlIEHHS CIIOPIiB, 3aKOHHICTh, 3aKOH.

BHEAPEHHBIE ME/IMAITUN B OBJIACTU IT'OCYAAPCTBEHHOTI'O
YIIPABJIEHUA B YRPAUHE

AHHOTaIII/IH. Cratbsa IoceAaleHa paCCMOTPEHNIO OCHOBaM TOCYAapCTBEHHO-
IIPpaBOBOTI'O PETYyJIMPOBaHUA MEANAIINN. HeJIb CTaTbM ABJIACTCA O630p " ynnopaano-
YEHUE CJIOKUBIINXCA 110 OITPEACJIEHHOMY KPUTEPUAMU B IOKTPUHE I'PAXK/IAHCKOT'O
IIpaBa HaHpaBJIeHI/Iﬁ 1 IOAXO0A0B K OIIpEACTICHUTO ITOHATHUA 3alllUThI I'PAK/IaHCKUX
IIpaB 1 OXpaHAEMbIX 3aKOHOM MHTEPECOB, OCBEIIEHUE NX PA3HOPOAHOTO U O6HI€FO
XapaKkTepa AJisd BI)Ipa6OTKI/I IEJIOCTHOT'O IIpe/ICTaBJICHUA O criocobax TOHUMaHUA
ITOTIO IIOHATHNA 1N X KJIaCCI/I(bI/IKaIII/IIO, a TaK/Ke M3JI05KeHUs COOCTBEHHOTO BUj€E-
HHE ONITUMAJIbHOU METO/I0JIOTUYECKOU OCHOBBI JIJIST orpezeseHus MoHATHA 3allln-
ThI I'PaKAaHCKUX IIPAB 1 OXPaHAEMbIX 3aKOHOM MHTEPECOB.

PaCCMOTpeHa IIpaBOBas MO/I€JIb M€/IUallH, a TaKyKE IMO/IXO/bl K ITIOCTPOECHUIO
CTPYKTYPbI M€/IlMAlIUN U ME€JIUAI[MOHHBIX ITPOIECCOB. HpoaHaJII/ISI/IpOBaHbI METO-
AOJIOTUYECKME OCHOBDBI PETYJIMPOBAHUA MeEUAIlMU U UX pEaJn3allnio B HACTOS-
meM. Ol'[pe[[e]IeHI)I C(I)epI)I IIpUMEHEHUA MeEIUallu. CMOI[eJII/IpOBaHa MO/Z€eJIb
Mearualnu. yCTaHOB]IeHO, 4TO B COBpeMeHHbIﬂ nepuoa mupoKo IMprU3HaHHBIM
SABJIAETCA TMOJIOJKEHUE N TIOKA3aHO, YTO MeANald 9TO ITPpOIECC COBMECTHOI'O ype-
FYJUPOBaHUA U pa3pelIeHUs KOH(bJII/IKTOB. [maBHBIMU COCTaBJISIIOIIMMU €€ €CTh
orpezenenHbie TEHACHIIMN BHEAPEHUA MeAnallii B MUPE, COOTBETCTBYIOIIINE UM
3aKOHOMEPHOCTH U, CBA3aHHbIE C HUMU, ITPUHITAIIBI. Bseznenne Mmeauaiiuu B cOOT-
BETCTBUU C Tpe6OBaHI/IHMI/I, BbITEKAIOINMU N3 paBpa6OTaHHbIX SaKOHOMepHOCTeﬁ
W TIPpUHIIMIIOB, IMOJMHOCTBIO 3aBUCUT OT KOH(bJII/IKTy'IOHII/IX CTOPOH. O6OCHOBaHO,
4TO TEHACHIUN PA3BUTUSL MeUaIlMOHHON COrJIalleHuns OITPpEeAEJIAI0TCA Pa3BUTH-
€M 1 (byHKHI/IOHI/IpOBaHI/IeM roCy1apCTBEHHOI'O PEryJilOBaHHATa COIlMAJIbHbIMU
IporeccamMu B O6HI€CTB€. Ho rnaBabiM (l)aKTOpOM, BJIMAIONIVM Ha BHEAPpEHUE ME-
Analinu, ABJAETCA TOCYJAAapCTBEHHO-IIPABOBasA CHUCTEMA, KOTOPadA OTPaKa€T BCE
ABJIEHWA, IPOUCXOAAIINE B TOCYAaPCTBE U 3a €€ IIPpeAC/IaMU.

OnpeneﬂeHo, YTO Meaualius SBJISIETCST TON HBHHCYIHEﬁ CI/I]IOI>,I, KOTOpas Halle-
JIEHa Ha pemeHne CIIOpoB. OnrtuMaabHOM METO/I0JIOTUUECKOII OCHOBOI JIJIsI OIl-
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peaesieHud IMOHATUA 3alllUThl I'PAK/IaHCKUX IIpaB U 3aKOHHbLIX MHTEPECOB 6y[[€T
TaKasd €€ MHTErpaTuBHasA IIpaBOBasd MO/I€Jib, OCHOBbBIBATHCA Ha 3allilUTE I'PaXK/1aH-
CKUX IIpaB U OXPaHAEMbBIX 3aKOHOM HMHTEPECOB KaK TOCY/AdpCTBEHHO-IIPABOBOM
UHCTUTYTE, KOTOprﬁ AOJIZKEH CYHIECTBOBATb Ha I'PaHU IIPOIECCYAJIbHOI'O ITIpaBa,
CO/IEPIKAThb HOPMbI YaCTHOI'O 1 Hy6JII/I‘{HOFO IIpaBa, a COOTBETCTBEHHO, YYUTbI-
BaTb MaT€praJibHbI€ U ITPOLECCYAJIbHBIE ACIIEKTHI 3alllUThl I'PAKAAaHCKUX 1IpaB U
OXpaHAEMbIX 3aKOHOM MHTEPECOB U OXBATbIBATh MaT€pPpUAJIbHbIE, ITPOIEAYPHBIE 1
IporeccyajibHbl€ €TI0 9JIEMEHTDI, TAK/KE COUYETATh CTaTUYECKHUI U HHHaMHQ€CKHﬁ

COCTOAHMA 3alllUThI.

[TosTomy B rocyiapcTBEHHO-TIPABOBOM CHCTEME HY;KHO Pa3BUBaTh W YCIIENTHO
MPUMEHSTD JIJIS IOCTUKEHUSI MUPHOTO PETYJIMPOBAHUS CITOPOB.

KiioueBblie ciioBa: MeMallys, meperoBopbl, METO, BHECYIeOHBII c11oco0, Tpo-
1ejlypa MeInaliiu, perieHre cyza, pereHns CliopoB, 3aKOHHOCTb, 3aKOH.

Formulation of the problem. The
relevance of the topic is due to the need
for further development of mediation in
the society in the context of the tasks
that are put forward in the system of
state-legal regulation. Pursuant to Ar-
ticle 124 of the Constitution, it is stated
that the law may stipulate a mandatory
pre-trial procedure for resolving a dis-
pute. At the same time, the mediation
procedure remains unresolved in the
Ukrainian legislation, but the practice
of mediation through disputes is gradu-
ally being extended to a voluntary ba-
sis.

At the present stage of the deve-
lopment of the state-legal system in
Ukraine the problem of introducing
mediation in Ukraine is of particular
importance.

An important manifestation of the
responsibility of the modern state is
compliance with guarantees and fulfill-
ment of the social obligations towards
the citizens. Ensuring that the princi-
ples of mutual understanding and vo-
luntariness are fulfilled, such assistance
means providing equitable decisions
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and identifying needs in the interests of
the legitimate interests of any person or
representation.

Analysis of the recent research and
publications. Various aspects of govern-
ment, legal and social analysis in their
works covered the domestic and foreign
scholars and practices: O. Horetsky,
T. Volina, R. Fisher, V. Yuri, A. Zalar,
E. Romanenko, I. Zhukova, V. Butenko,
B. Marsh, O. Khmaruk.

Highlighting previously unresolved
parts of the common problem. Despite
the considerable interest in the deve-
lopment of mediation in the field of
mediation, the role and place of these
services in the government guarantees
and obligations remains insufficient.

Formulation of the objectives
(goal) of the article. The goal of the ar-
ticle is to determine the role and place
of mediation in the government gua-
rantees and obligations to the citizens.

Presentation of the main material.
In the Ukrainian legal system the non-
judicial, as well as the pre-trial means of
dispute settlement are mostly formal.
At the same time, the traditional incli-




nation of Ukrainians to settle disputes
in the courts leads to the fact that many
such disputes that could be resolved in
the pre-trial or extrajudicial manner are
considered in the courts. In turn, this
overloads the judicial system, leads to
huge budget expenditures on its main-
tenance, delaying the hearing of cases.
Pursuant to Article 124 of the Consti-
tution it is stated that the law may sti-
pulate a mandatory pre-trial procedure
for resolving a dispute.

At the same time, the mediation
procedure remains unresolved in the
Ukrainian legislation, but the practice
of disputes through mediation is gradu-
ally being extended to a voluntary basis.

Thus, there is a public demand for
the adoption of the relevant law on me-
diation, whereby the Constitution of
Ukraine allows to establish a manda-
tory pre-trial procedure for the settle-
ment of a dispute through mediation.

For Ukraine this method is new and
not widespread in comparison with
other countries. And although the me-
diators in Ukraine are already in ope-
ration, there is no law governing this
activity.

In Ukraine the courts make judg-
ments based on the principle of legality,
while at the same time, the principle
of fairness is secondary to them. That
is why in practice the decision of the
Ukrainian court is widespread — legal
but not fair. The European Court of
Human Rights (ECHR) has repeat-
edly stressed in its application against
Ukraine that the court’s decision must
be not only legal but also fair. And this
decision is clearly visible in all the deci-
sions. In particular, this is more clearly
seen in Ukraine. Recently, they have
become more active in applying the

case law of the European Court of Jus-
tice, because 3—4 years ago, when jud-
ges heard that a lawyer was referring to
the ECHR case, it was unclear to them.
No “Why” was reported.

Especially if the lawyers referred to
the decision of the European Court of
Justice not of Ukraine, but of another
country while applying the English lan-
guage rulings.

Mediation works less with law —
it is the sphere of responsibility of
the lawyers, and more — with justice:
whether this or that decision is in the
interests of the persons, whether such
persons will be satisfied with the result
obtained, and, importantly, whether the
parties’ decision can be really fulfilled.
If the judiciary were to move in this di-
rection, it would substantially increase
the efficiency of the judiciary and bring
it closer to day-to-day justice.

Mediation is a mediation process
that helps the conflicting parties reach
a consensus — finding a mutually bene-
ficial solution for the both sides. An in-
dependent agent who helps to find such
a solution is a mediator. And mediation
itself is based on three principles: vo-
luntariness, confidentiality, indepen-
dence and neutrality of the mediator.

Thus, there is a public demand for
the adoption of the relevant law on
mediation, whereby the Constitution
of Ukraine allows to establish a man-
datory pre-trial procedure for the set-
tlement of a dispute through mediation.
For example, the global experience of
such leading countries as Germany,
the United Kingdom, the United States
and most European countries has re-
peatedly confirmed that the demand
for this alternative method of dispute
resolution is widespread in practice.
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There are several advantages to me-
diation. As Oleh Horetsky notes, such
popularity of mediation is caused by a
number of reasons: “Firstly, the speed
and timeliness of the resolution of dis-
putes is high, because, because of the
overloaded judicial system, some cases
sometimes have to wait for more than
one year and the resolution of the dis-
pute loses its relevance. Secondly, me-
diation allows the parties to resolve the
conflict by reducing litigation costs.
Another advantage is that the parties
to the conflict have the opportunity
to focus on the main aspects of the re-
solving issues. The experience of the
European countries shows that media-
tion can be used not only to resolve a
dispute that has already been referred
to a competent court, but is also useful
in order to maintain normal relations in
the future” [1].

The application of mediation can be
found in the administrative proceed-
ings. It will save time and budget allo-
cated to the litigation support, as well as
increase its efficiency and effectiveness.

Thus, mediation is a promising area
for the development of Ukrainian ad-
ministrative justice.

Advantages of mediation for the
state:

* unloading of the judicial system;

« unloading of the enforcement ser-
vice of the court decisions;

* reducing the level of corruption.

Advantages of mediation for the or-
dinary Ukrainians:

e economic interest;

* process control;

* a jointly developed solution that
satisfies the parties.

The classics of negotiations Roger
Fisher and William Yuri suggest that

90

the idea is that when you get to a dead
end, “you should go out to the balcony”
to put yourself in the place of another,
but there is one more element. From
your “imaginary balcony” you should
look down at the both sides of the ne-
gotiation, instead of looking across the
table at another parliamentarian who is
on the same level.

The mental “exit to the balcony” can
reduce the level of emotional involve-
ment enough to look at what exactly
impedes the progress of the negotia-
tions both on your part and on the op-
posite [2].

Mediation can be seen in a broader
sense than the pre-trial stage or prod-
uct marketed. This is an opportunity to
look at things through the eyes of the
observer from the “imaginary balcony”,
which will help competently and civilly
solve almost any family, work or social
problem. An opportunity to build rela-
tionships, save money and improve the
emotional climate in the organizations.
It is a competence that, unlike the legal
component of the rights and responsi-
bilities, in its informal form, can always
and everywhere bring benefit and qua-
lity.

The main principles of mediation:

+ willingness of all the parties to
participate in the process and the op-
portunity to leave it at any time;

« equality of the parties;

* neutrality of the mediator;

« confidentiality of the process.

These principles and their proper
understanding by the mediator and
the participants in the process contrib-
ute to the effective use of mediation in
many areas of life and business.

The mental “exit to the balcony” can
reduce your emotional involvement




enough to look at what is hindering the
progress of the negotiations, both on
your part and the other way around.

Mediation is one of the alternative
ways of resolving disputes the effec-
tiveness of which is extremely high in
all the countries where this institution
is established.

We will not talk about the proce-
dure, stages of implementation, order,
principles of mediation. To “not drag it
out”, let us just say — we need media-
tion. Moreover, the prerequisites for its
existence in Ukraine are provided by
the institutions of the amicable settle-
ment and out-of-court settlement of
disputes of the Civil Procedure Code,
the Commercial Procedural Code,
separate provisions of the Laws “On In-
ternational Commercial Arbitration”,
“On Arbitration Courts” and “On the
Procedure for the Settlement of Labour
and Collective Disputes”, as well as
the Criminal and Criminal Procedure
Code, which provides for reconciliation
of the victim and the offender in certain
categories of cases.

Mediation in Ukraine: what are the
benefits?

Among the main benefits of media-
tion are:

« Efficiency;

 Confidentiality of the parties in
resolving the conflict situation;

« Saving the time, effort and money
to settle a dispute through litigation;

* Psychological factors (removal of
the emotional tension and possibility of
further cooperation);

* The analysis of the experience of
other countries is also overwhelmingly
positive.

Therefore, the question that arises
is: what problems may arise when im-

plementing mediation in the legal sys-
tem of Ukraine?

Problems of implementation of me-
diation:

1) Who will be the mediator?

This problem has two aspects.

FIRSTLY, the requirements for the
applicants — the presence of higher
education, age, experience, special edu-
cation.

SECONDLY, the presence of legal
knowledge.

Some scholars believe that legal
education is not necessary for a media-
tor. However, the conflict is considered
to be settled only after the mediation
agreement has been concluded. On-
ly a lawyer will be able to explain to
the parties the requirements of the cur-
rent legislation, as well as the possible
consequences of the mediation pro-
cedure (terms of court proceedings,
possibility of appeal and cassation ap-
peal, problems of execution of the court
decision) and the expediency of its
conduct.

2) Cases in which mediation is pos-
sible. Mediation is used in civil, com-
mercial, labour, family disputes. Dis-
cussion is the issue of administrative
cases (since the party is always a public
administration body that is not inher-
ently dispositive in legal relations) and
criminal. In them mediation cannot be
part of a lawsuit.

3) Payment, responsibility, inde-
pendence. The issues of remuneration
of the mediator (who and where to pay
depends on the “state/non-state” status
of the mediator), his responsibility, in-
dependence and impartiality, etc., also
remained unresolved.

4) Mediation in Ukraine: the ab-
sence of law. Most of these problems
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would be addressed by the draft law,
but the law itself is the biggest problem.
There are currently several alternative
bills “On Mediation” in Ukraine that
address these issues to some extent.
In particular, bills define the concept
of mediation differently. The require-
ments for obtaining the status of a me-
diator in the draft laws differ. As for
the scope of mediation in Ukraine, the
both documents refer to civil, econom-
ic, administrative, labour and family
disputes. Criminal cases in situations
stipulated by the current legislation.
The draft laws contain the provision
that the conclusion by the parties of the
conflict (litigation) of the agreement
on mediation is a ground for stopping
the proceedings at the time of media-
tion in accordance with the procedure
established by the law. On the one
hand, adopting the law “On Mediation”
would be a clear advantage. This would
increase confidence in the mediation
process and establish common vectors
for its development.

In the report of an international
mediator, Governmental Advisor Bill
Marsh, prepared with the support of
the Ukrainian international partners
and the National Association of Media-
tors of Ukraine, B. Marsh believes that
the obligation of mediation as such is
not possible. At the same time, at the
law level, it would be nice to:

» empower the courts to propose or
invite the parties to use mediation;

* ensure that judges are properly
trained in mediation;

* oblige the courts to place media-
tion information on premises and the
court staff to know where to find a me-
diator (for example, from a list of ac-
credited service providers).
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Another international expert — the
former Slovenian Minister of Justice,
Judge Ales Zalar — proposes to intro-
duce funding for the judicial mediation
schemes, to give courts the power to
develop and implement mediation pro-
grams, to provide for automatic referral
of the parties to certain categories of
cases.

In the report he stressed the impos-
sibility of completely forced mediation
due to low efficiency, over-regulation
and high cost.

Also, A. Zalar proposes to expand
the range of options for electing a medi-
ator to include in the list of the parties’
choice of a dispute, the election and ap-
pointment of a mediation provider, a
court appointment. And if you already
attach mediation to court, the foreigner
insists on the need to regulate the ratio
of mediation and the limitation period
3].
Vadym Butenko, Deputy Chairman
of the Council of Judges of Ukraine,
commented on the need to pay atten-
tion talking about the introduction of
the mediation institute “First of all, it
should be a regulatory act that will de-
termine the requirements for the medi-
ation procedure and the mediator him-
self. ...In spite of the peculiarity of the
mediation procedure, in which the par-
ties independently reach the necessary
decision, the role of the leader of this
process is crucial” [3]. On July 27, 2019,
the President of Ukraine Volodymyr
Zelensky authorized the Justice Minis-
ter Pavel Petrenko to sign the UN Con-
vention on International Agreements
on mediation disputes settlement. The
corresponding decree Ne 239/2019-pn
is published on the website of the Head
of the State.




“To authorize the Minister of Justice
of Ukraine Petrenko Pavel Dmytrovych
to sign on behalf of Ukraine the United
Nations Convention on International
Agreements on the Settlement of Dis-
putes by Mediation” [4]. On August 7,
2019, the United Nations Convention
on International Agreements on the Re-
sults of Mediation, the Singapore Con-
vention, was signed in Singapore. The
Ministry of Justice of Ukraine, with the
participation of the National Associa-
tion of Mediators of Ukraine, has done
a great job in preparing this Convention
for signature by Ukraine.

As is known, the legal force of a me-
diation agreement is one of the deter-
mining factors in deciding the parties
to a dispute to seek mediation or litiga-
tion.

An agreement on the results of me-
diation may remain unfulfilled due to
objective (significant changes in the
financial position, other economic fac-
tors, changes in legislation, changes in
management or owners of a legal entity,
poor definition of the terms and proce-
dure of fulfillment of obligations in the
agreement concluded by the results of
mediation, etc.) and subjective factors
(change by the party of its position on
the resolution of the dispute). The im-
plementation of mediation agreements
with the international element is com-
plicated by the presence of the parties
and/or the subject of the dispute in
various jurisdictions.

Therefore, the Convention provides
for the obligation of the states-parties
to the Convention to enforce interna-
tional mediation agreements in accord-
ance with the national procedural law
and in accordance with the conditions
laid down in the Convention.

The following aspects are mentioned
separately:

1. The Convention refers to agree-
ments that result from mediation and
are concluded in writing by the parties
to resolve a commercial dispute that is
international at the time of its conclu-
sion (the Convention defines the term
“international”).

2. The Convention shall not apply
to mediation agreements concluded in
disputes relating to private, family and
domestic relations, or in disputes in
matters of family, hereditary and em-
ployment law.

3. According to Paragraph 1, Article
3 the Convention will not be subject to
agreements that:

* have been approved by the court
or concluded during the trial; that may
be enforced as a judgment in the state
where the court is located;

* having the status of arbitration de-
cision;

4. Article 4 of the Convention pro-
vides for certain requirements for an
agreement on the results of mediation,
since in order to enforce the latter the
party must bring to court:

* mediation agreement signed by
the parties; confirmation that the
agreement was concluded as a result of
mediation (signature of the mediator
on the agreement);

* a document on the fact of media-
tion, signed by a mediator; a certificate
from the institution that administered
the mediation process, or other evi-
dence of mediation).

5. It is necessary to distinguish be-
tween mediation and settlement agree-
ments.

Given that settlement agreements
can be concluded not only in the media-
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tion process, but in the process of other
peaceful methods of dispute settlement
(negotiation, reconciliation), the au-
thors of the text stressed that the Con-
vention will apply only to agreements
concluded as a result of mediation.

The certified business-mediator,
Partner of DecisionLab, Olha Kh-
maruk, explained Mind under what
conditions you can apply for mediation
under the Singapore Convention.

In order to apply for mediation, the
disputes and agreements must meet the
criteria set out in the Convention, in
particular:

¢ the dispute must be international,
that is, at least two parties to the trans-
action are doing business in different
countries, or parties originating in a
country other than that in which a sub-
stantial part of the obligations or sub-
ject matter of the transaction is closely
related;

e the dispute should be in the sphere
of economic relations, that is, the rules
of the Convention do not apply to
agreements on the results of consumer
mediation, where one of the parties is
an individual (consumer), as well as
family, hereditary and labour law dis-
putes;

¢ the agreement on the results of
the mediation should be made in writ-
ing, that is why electronic communi-
cation would also be appropriate to
establish the content of the parties’
agreements;

¢ the mediator must confirm the ap-
plication of the mediation procedure, in
particular by signing the agreement, or
issue a written confirmation.

According to Integrites lawyer Ana-
stasyia Ilyashenko, the consumers of
mediation considered it to be a major
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drawback of the absence of “coercion”,
as compared to courts or arbitration.

“There are many benefits to recourse
to mediation. But its main drawback
compared to courts or arbitrations has
always been the lack of “coercion”. Of
course, the principle of mediation is
voluntariness. However, if the other
party refuses to comply with the agree-
ment (for objective or subjective rea-
sons) for any reason, it is impossible to
recognize the agreement. This stopped
many potential participants in media-
tion. The situation was complicated
even when one side was abroad”, — the
expert said.

According to Ilyashenko, these
problems are solved by the Convention.
It will provide the participants in the
mediation process with a certain guar-
antee that, if something goes wrong,
each party has an additional tool.

“As a result, one of the biggest bene-
fits will be the ability to recognize a me-
diation agreement in other countries.
After all, the Ukrainian parties will
now be able to recognize and execute
mediation agreements concluded with
resident parties in other states-parties
to the Convention. This is a significant
bonus for the Ukrainian business” [5].

The Convention will also have an
impact on changes in the Ukrainian
legislation. One of the consequences for
the state is the need to adopt domestic
legislation that should regulate media-
tion in the state. Therefore, those states
that do not have mediation legislation
will have an incentive to develop and
implement it if they are interested in re-
solving international disputes through
mediation [6].

Conclusions. When introducing
a mediation institute into Ukrainian




law, foreign experience must be consid-
ered and taken into account. Because
in many countries the regulations go-
verning mediation relations have been
implemented for a long time and have
gone through a process of implementa-
tion through various disputes.

In the stages of realization and im-
plementation by the state of the inter-
national state norms of mediation in
the legislation of Ukraine it is neces-
sary to use consistent actions aimed at
introducing the mediation procedure
into the legislation of Ukraine.

The following stages of mediation
implementation are highlighted:

« fulfillment of the obligations by
the state in the framework of the inter-
national agreements;

¢ development and implementation
of the state policy in the field of media-
tion;

* creation of a regulatory framework
by adopting a special Law of Ukraine
“On Mediation”;

* legalization of the activity;

* “provision of mediation services”
and profession “mediator” by amending
the relevant legislation;

* introduction of a register of me-
diators;

* conducting seminars, roundtables,
conferences to disseminate information
on the mediation process to the legal
community and the population as an al-
ternative way of settlement/resolving a
conflict/dispute.

In order to ensure the successful de-
velopment and effective functioning of
the mediation institute in Ukraine it is
necessary to use a comprehensive ap-
proach to build a mediation model and
to consolidate the legal status of media-
tion.
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