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INTERPRETATION OF THE EU LAW
BY THE AUTHORITIES OF THE MEMBER STATES.
THE DOCTRINE AND PRACTICE

Abstracts. The manner of understanding law depends on culture and all the
historical, social and economic factors which have been shaping its comprehen-
sion. The prevailing belief, typical of contemporary Europeans, associates law
with texts — sets of various acts, remaining in diverse relations and correlations
with each other, acts containing linguistic statements whose common feature is
the capability for expressing an obligation. As a matter of fact, this obligation is
aimed at ordering or prohibiting a specific behaviour. The texts which include
directive-based statements are examples of a formalised, external form of law, and
therefore law itself is usually equated or identified with texts. According to the
doctrine of positivism, predominantly applicable in mainland (continental) Eu-
rope, law is established by a sovereign (legislator) and shall be interpreted as if in-
tellectual work on a text were to reconstruct the sense previously expressed in the
text. Taking this convention into account, the role of an interpreter is relevant,
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though passive. The interpreter’s role involves decoding norms included in legal
texts according to an ‘algorithm’ whose objective is to establish a full correlation
and understanding between a sender and a recipient of a particular message. De-
spite being undoubtedly useful, such understanding of law is strictly connected
with a country’s dominion and the manner in which social control is exercised by
state organisations, or strictly speaking, by decision-makers. This image of law
has been revised by social changes, exchange of experience, as well as encounters
of disparate cultures and doctrines. What we used to consider as law appears to
be a more complex and multifaceted phenomenon, whose centre point, at least
within our cultural circle, is still the language and specific manner, characteristic
of law only, in which the language is used. Moreover, the approach to interpreta-
tion is also changing. The interpreter’s task, within the dynamically changing
and multifarious reality, is to assign some common and universal meaning to the
written law. Thus, complementing the written law by means of discourse is be-
coming a natural way in which such written law may operate within the society.
As far as discourse is concerned, interpretation is neither a secondary action to-
wards the text, nor a description of something given from the outside; on the
contrary, interpretation bonds together with the text, thereby rendering law an
‘interpretational being’. Functioning of the legal system of the European Union
is a representative example of forming law within the process of interpretation.
The space and specificity of the EU law, in fact, go beyond traditional schemes,
demarcated by boundaries and determined by one predominant doctrine. As a
matter of fact, similarly to the European Union, the EU law is unity in multiplic-
ity, originating from and clutched in diversity of cultures, practices, institutions
and ethnic languages. The challenge related to accession of new Member States
to the European Union involves not only adopting a common legal order and
aligning the national law, but is also connected with a change in the approach to
law and adopting an interpretation practice, which is frequently different from
the currently applicable one. It is not an easy task since on the one hand, the EU
normative acts are construed within a different system context, linguistic context
or functional context, and on the other hand, some patterns of interpretation,
which are applied to interpret the EU law in a natural manner, tend to operate in
each legal culture. Nonetheless, the genesis and characteristics of the EU law are
so rich that taking them into consideration requires that the interpreter should
confront problems which are much more complex than in the case of interpreting
texts concerning the national law. Maintaining uniformity in respect of applying
the EU law is also of the most significant tasks lying within the scope of responsi-
bilities to be executed by national authorities. Ensuring that uniform (i.e. identi-
cal with respect to all Member States of the European Union) EU normative or
legislative acts are duly applied is a basic obligation of the Member States, which
is additionally expressed in uniformity of the results concerning interpretation of
the texts. Although the interpretation practices executed by the EU authorities
and bodies or national authorities may vary, the results of the aforementioned
interpretations should be similar or even identical. National authorities or na-
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tional courts are willing to apply the methods and rules developed within the
framework of the European Union doctrine, primarily through the case-law of
the Court of Justice of the European Union (formerly the European Court of
Justice) in order to fulfil the aforementioned obligations.

Although the case-law of the Court of Justice is not a source of law on a
formal basis, numerous representatives of the doctrine tend to grant such status
to the Court of Justice, whereas all of those representatives recognise its promi-
nent role in shaping of the European Union law. Incorporation of the Court
of Justice of the European Union to the process of shaping the EU law at the
level equal, and sometimes even exceeding, the position of a formal legislator
is linked with reception of the tradition originating from the Anglo-Saxon
culture and recognition of de iure precedent, operating within the common
law system, as an autonomous source of law. National courts are more and
more frequently taking over the role of the Court of Justice within the national
systems.

The process of approximation or ensuring compliance, referred to as harmo-
nisation, is largely determined by the interpretation practice since the modi-
fied national legislation, within the context of the requirements imposed by the
EU law, is subject to assessment primarily in respect of its application rather
its formal structure. The factors which hinder and restrict operation of a com-
mon interpretation model include multilingualism of the texts concerning the
EU law, as well as the differences in understanding law, its structure, its proper-
ties or its institutions in local cultures. The interpretation-related principles
and directives, largely reconstructed on the basis of the practices exercised by
the EU authorities or bodies, particularly by the Court of Justice of the Eu-
ropean Union, are aimed at eliminating the undesirable results. The function
regarding principles in the process of interpreting the EU law emerges and be-
comes particularly apparent in case the structural loopholes are settled or deci-
sions within the framework of administrative discretion or judicial discretion
are taken, especially applying imprecise or vague concepts, general clauses or
resolving or adjudicating dilemmas arising from openness of particular sources
of law.

With respect to the EU law, the principles appear to be of crucial importance
while defining inter-system relations, determining the content of conflict-
of-law directives and while sorting out the problems concerning multilingual-
ism of the texts of the EU law and its conceptual autonomy. In this perspec-
tive, multilingual texts of the EU law are only the starting point. The text and
its linguistic meaning constitute only an initial guideline, complemented
by legal discourse, and therefore the functional (purposive) interpretation,
recognised within the doctrine of numerous countries as complementary to
interpretation, is acknowledged as an essential and fundamental requirement
of the interpretation proceedings under the binding EU law and its application.

Keywords: interpretation, EU law, legal text, linguistic meaning, functional
interpretation.
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IHTEPIIPETAIIA ITIPABA €BPOCOIO3Y OPTAHAMMU JEP/KAB.
JOKTPHUHA TA IIPAKTUKA

Anorais. Criocib po3yMiHHS ITpaBa 3aIe;KUTh BiJl KYJBTYPH, a TAKOK YCiX ic-
TOPUYHMX, CYCITIbHUX, EKOHOMIYHIX YNHHUKIB, SKi (DOPMYBa HIOTO PO3YMiHHS.
[TepeBakHe, THTIOBE /71T CyYaCHUX €BPOTIENIIIB TIEPEKOHAHHS TOB'SI3y€ TPABO 3
TEKCTOM — CYKYIHICTIO Pi3HUX B3a€EMO3AJIE;KHUX Ta B3AEMOIIOB SI3aHUX aKTiB, 1110
MiCTSTh MOBHI BUCJIOBJIIOBAHHSI, CITIJIBHOIO PUCOTO SKUX € TAK 3BaHA IMPEKTUBHICTb,
a00 7K MOKJIMBICTD BUPaKEHHST 000B'I3KY — HaKa3y 4i 3a00POHM MEBHOI MTOBE/IiH-
ku. TekcTy, SKi MiCTSTh TAKOTO POLY AUPEKTUBHI BUCTIOBIIOBAHHS, € (hopMasTi3oBa-
HOT0, 30BHINTHBOIO (DOPMOIO TTpaBa — caMe TOMY TIPAaBO 3a3BUYAl i OTOTOKHIOETHCS
3 TEKCTaMU. 3TiTHO 3 IOMIHYI0Y0I0 Ha KOHTUHEHTI IOKTPUHOTO TIO3UTHUBI3MY TIPAaBO
CTBOPIOETHCS CyBEPEHOM (3aKOHOAABIIEM ) 1 MA€ TIYMAaYUTHCS TaK, 100 iHTEIEKTY-
asibHa poOOTa HAJl TEKCTOM BiJITBOPIOBAJIA CaMe TOM 3MICT, IKHiA IEPBUHHO Y HHOMY
3aKJIajieHo. 3a TaKMX YMOB POJIb iHTEpIIpeTaTopa iCTOTHA, ajie Aello macuBHa. Tob-
TO HOT0 3aB/IaHHS MTOJIATAE Y IEKOTyBaHHI HOPM, BMITIIEHUX Y IOPUINYHUX TEKCTAX,
3a “aIrOpuTMOM”, METOIO STKOTO € JIOCSTHEHHS TTOBHOI KOPEJISIlil Ta BiiHAWIEHHS
MTOPO3YMIHHS MiK BIJIITPABHUKOM 1 O7iep:KyBaueM TI0BiIOMJICHHSI.

Take po3yMiHHsT ITpaBa, X049 OE3CYMHIBHO KOPUCHE, TICHO MOB’sI3aHe 3 BJIA/ION0
JlepsKaBy 1 3[[ICHIOBAHUM JIEpKAaBHUMU OPraHisallisiMi, a TOuHile — il Kepis-
HUKaMH, CIocoboM peasisaliii cycrisbHoro KoHTposto. Cycriibhi 3MiHK, 00MiH
JIOCBIIOM, 3yCTPivi PI3HUX KyJIBTYP i JOKTPUH 3MiHWIM Takuil oOpa3 mpasa. Te,
[0 MW 3BUKJIM BBAKATU MTPABOM, BUSIBJISIETHCST CKIIAIHIIINM i GaraToacrieKTHIM
SBUIIEM, TIEHTPOM SKOTO, TPUHANMHI y HAIMOMY KYJIBTYPHOMY KOJIi, 3a/TUTITAETH-
cst MOBa i crierivuHuUi, TPUTAMAHHUHN TIJIBKU TIPABY, CIIOCIO I BUKOPUCTAHHSL.
SMIHIOEThCS TAKOX 1 Mi/XiJ] 10 iHTEepIpeTaltii. Y pi3HOPIiAHIN AificHOCTI, 10 11-
HaAMIYHO 3MIHIOETBCS, 3aBAHHSIM IHTEpPIIpeTaTopa CTa€ HAlaHHS MICAHOMY TIpa-
BY CITIJIBHOTO, YHIBEPCAJIbHOTO 3HaYeHHs. /[OTIOBHEHHS IIMCAHOTO MTPaBa MIJISIXOM
MOBHOTO aHaJI3y CTA€ MPUPOAHUM CIIOCOOOM MO0 CYCIIIBHOTO (DYHKIIOHYBaH-
Ha. [Ipn MoBHOMY aHasi3i iHTEepIperailisi He € BTOPUHHOIO JiSIJIbHICTIO BiZIHOCHO
TEKCTY, OIMCOM YOTOCh JAHOTO “330BHi”, ajie 00'€IHYEThCS 3 TEKCTOM, POOJISUN
npaso “iHreprperamiiHuM OyTTsim”.

OyHuKIioHyBaHHs MPaBoOBOI cuctemu €Bporreiicbkoro Coro3y sBisie o000
IJTOCTPATUBHUN TIPUKJIA/T KOHCTUTYIOBAHHS, CTBOPEHHS TIpaBa y TPoTieci iHTep-
nperanii. OcobimBe HoMmupeHHs y mpocTopi i crernudika nmpasa €BpoCoIO3y BH-
XOMISATH 3a TPAAUITINHI CXeMU, BU3HAUEHI IEBHUMHU MeKaMU 91 SKOIOCh OJIHIETO,
JIOMiHyI0u010 OKTpUHOIO. [IpaBo €Bpocoro3y, sk i cam €BpOCOIO3, € EIHICTIO Y
GaraTOMaHITHOCTI, IO TIOXOAUTH 1 MA€ CBOE [KEPEJIO Y PO3MAITTI KYJIBTYP, ITPaK-
THK, THCTUTYIII, 2 TaKOK eTHIYHUX MOB. BUKJIVK, TIOB'sS3aHUI 3 TIPUETHAHHSIM
no €pporeticbkoro Coio3y HACTYITHUX JlepKaB-YIaCHUIb, TTOJISITAE€ He TiIJIbKU Y
MPUUHSTTI CIHIJIBHOTO MPABOIOPSIJIKY 1 MPUCTOCYBAHHI /10 HbOTO HAIlIOHAJLHOTO
3aKOHO/IABCTBA, ajie TAKOK 1 y 3MiHI iZIXO/My /10 ITpaBa i 3aCBOEHHIO, HE PiJIKO, Bil-
MIiHHOI Bijl 3BUYHOI iHTEpIpeTaIiitHoi mpakTtuku. e He JeTke 3aBranHs, TOMY 110,
3 0IHOTO OOKY, HOPMATUBHI akTH €BPOCOIO3Y TiJIATAIOTH iIHTEPIpPeTallii y 30BCiM
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IHIIOMY CHCTEMHOMY, MOBHOMY 200 (byHKIIIOHaTbHOMY KOHTEKCTI, a 3 IPyroro — y
KOJKHIH TTPaBOBIl KyJIBTYPI IIIOTh IEBHI B3IPIli TJIyMadyeHHsI, SIKi, TPUPOHO, BUKO-
PHCTOBYIOTBCS TIPU 1HTEPIIpeTallii rpaBa EBPOCOIO3Y.

Onnak npaso €C Mae HacTiIbKKM Oarari TeHe3uc Ta XapaKTepHi PUCH, 10 1X
BpaxyBaHHsI BUMarae Bijl iHTepIPeTaTopa B3STTS [0 yBar i mpobJeM, 3HAYHO
CKJIQJIHIININX, HIXK y pa3i TJIyMaueHHs TeKCTIB HallioHaIbHOTO 1TpaBa. /o HaliBax-
JIMBINIUX 3aB/aHb, SIKI TAKOJK TIOKJIAIAl0ThCs Ha IePKaBHI OpraHu, HAJIEKUTh 30e-
peskeHHs €IHOCTI 3aCTOCYBaHH ITpaBa €Bpocoiody. [apaHTyBaHHS €MHOTO, OTIKE,
OJTHAKOBOTO B ycix fepskaBax €C, 3acTocyBaHHS HOPMATUBHUX aKTiB €BpocoTo-
3y € OCHOBHUM 00OB’SI3KOM KpaiH-y4aCHMIIb, 1[0 BUPAKAETHCS TAaKOK B €IHOCTI
Pe3yJIbTaTiB TJAyMadeHHs TeKCTiB. X04 iHTepIpeTaliitHi MpakTUKH, M0 31 HCHIO-
I0ThCS HAI[IOHATTBHUMU OPTaHaMU i OpraHaMu €BPOCOI03y MOXKYTh BiJIPi3HATHCH,
OJIHAK Pe3yJIBTaTH iHTepIpeTaltii MatoTh OYTH CXOKUMM, HaBITh I 1/IEHTHYHUMIL.
Jluist BUKOHaHHST TaKMX 000B’sI3KiB Oprany ab0 HAIIOHAJIBHI CY/IH 0X0Ye TTOCIYTO-
BYIOTHCSI METOJIAMH 1 TPAaBUJIAMU, HAITPAI[bOBAHUMU JIOKTPUHOI0 €BPOCOTO3Y, Ha-
camrepesl — cyzioBoto npaktuko Cyny €sporeiicbkoro Corosy (paniiie — €B-
poreiicbkoro Cyry cripaBeiiiBOCTi).

®opmanbHo pinentst, BuHeceni Cy/ioM, He € JKepesoM IpaBa, aje Garato
MPE/ICTAaBHUKIB JIOKTPUHU HAIJIIIOTh HOTO TAaKUM CTaTyCOM i BU3HAIOTh HOTO
BHUCOKY poJib y (hopmyBanHi mpaBa €Bpocoiosy. Briouenna Cyny 70 mpoiiecy
(hopmyBanns ipaBa €Bpocoio3y Ha pPiBHI 3 GOPMaATBHUM 3aKOHOABIIEM, a IHOJI
i ITepeBasKkalovill MO3UIIil, TOB sI3aHe 3 PEIENIli€i0 TPAINIIil, IKEPETIOM SIKOI € aHT-
JIOCAKCOHChKA KYJIBTYpa 1 BUBHaHHA (DyHKITIOHYIOYOTO Y 11iil CHUCTEMI TIpeTie/IeHTy
Jie-fope JK CaMOCTIHHOTO JizKepesia mpaBa. Poib €sporneiicbkoro Cyy ycepennsi
HaIliOHAJIbHUX CUCTEM TIOYMHAIOTH TlepeiimMaTy i HallioHaabHi cyau. [Iporiec yHi-
dikartii un 3a6e31eyeHHs BiJNOBIAHOCTI, AKWil HA3MBAIOTH TAKOK TaPMOHI3AIIi€Io,
B OCHOBHOMY BU3HAYAETHCS IHTEPIPETAIIHHOIO TPAKTUKOIO, OCKIJTbKI MOIU(DIKO-
BaHe HallioHaJIbHe 3aKOHO/IaBCTBO, B KOHTEKCTi BUMOT IpaBa EBPOCOIO3Y, MiIJIsITae
OIIIHIOBAHHIO, HAcaMIIepe/l 3 TOUKHU 30PY HOro 3acTocyBaHHs, a He (hOPMaJIbHOTO
KOHCTPYIOBaHH:A. YMHHUKAMHU, SIKi YCKJIQIHIOIOTh MOKJIUBICTh (DYHKITIOHYBaHHS
CITIJIBHOT iHTepIIpeTaliitHoi Mozies, € 6araTOMOBHICTh TEKCTIB TipaBa €BPOCOI03Y,
a TaKO’K BIIMIHHOCTI y PO3yMiHHI IIpaBa, iI0TO CTPYKTYPH, BJacHOCTI abo opraHiB
y MICIIEBUX KYJIBTypPax.

BuxkiroueHHio HebakaHUX PE3yJIbTaTiB CAYTYIOTh TIPUHIIAIIN Ta iHTEpIIpeTa-
MiliHI INPEKTUBH, 10 3HAYHOIO MIpPOI0 PEKOHCTPYIOIOTHCI HAa OCHOBI MPAKTUKU
oprauis €Bpocotosy, ocobmso Cyay CrpasemsnBocti €C. OyHKIIIS TPUHITATIIB
y TIPOIIEeCi TIIyMadeHHs paBa €BPOCOI03Y BUSBIISETHCS, 30KPEMA, Y BUTIAIKaX BU-
pillleHHsT KOHCTPYKIIITHUX MUTaHb a0 MPUAHSTTS PillleHHs Y paMKax BU3HAHHST
B aJIMiHICTPaTHBHOMY TIOPSIIKY ab0 CY/IiBCHKOTO BIIBHOTO PO3CYay (IUCKpeltii),
30KpeMa, 3aCTOCYBaHHSI HEBU3HAYEHUX TTOHSTh, 3araJIbHUX MOHSTh a00 BUPIIIEH-
HST JIVJIEM, TIIO BUHUKJIA Y€pe3 iCHYBaHHs Bi/IKPUTOTO TIEPETTIKY /KepeJT IpaBa.

Y npasi €8pocoio3y MPUHIIAIIN BiIITPAIOTh KJIOYOBY POJIb Y BU3HAYEHH] MiXK-
CHUCTEMHUX CIIiBBiIHOIIIEHDb, BU3HAYAIOUN 3MICT KOJI3IMHUX AMPEKTUB Ta BUPi-
meHHst IpoOJIeM, OB sI3aHuX 3 GaraTOMOBHICTIO TEKCTIB 1TpaBa €BPOCOI03Y i 0T
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ABTOHOMHICTIO ITOHATh. Y I1iii epcrekTuBi 6araToMoBHI TeKCTH IIpaBa €Bpocoio-
3y € TIJTbKM MOYaTKOM HOBOTO “niyisixy”. TekcT i 1oro MOBHI 3HAY€HHS € JIUIIE BU-
XiIHOI0 BKa31BKOIO, 1110 IOTIOBHIOETHCS TTPABHUYO0I0 MOBOIO, 1 TOMY (DYHKITIOHAJIb-
He (TesIeosIoTiuHe) TJyMadeHHsI, [0 BU3HAETHCS B JIOKTPUHI GAaraThOX KpaiH siK
JIOTIOBHEHHS /10 iHTepIpeTartii, y ¢BiT/Ii paBa €BpOco03y 1 MOro iMIIeMeHTaIlil
BU3HAETHCST HEOOXITHOIO 1 OCHOBHOIO BUMOTOIO IHTEPIIPETAIIITHOT TIPOIIE/Ly PH.

Kmo4oBi ciioBa: inTepriperailisi, 3akoHoaBcTBo €C, opuANYHI TEKCTH, MOB-
Hi TIyMadeHHs, GyHKITIOHAJIbHE (TeJIe0JI0TIuHE ) TAyMadeHHS.

NHTEPIIPETAIIVA ITPABA EBPOCOIO3A
OPTAHAMU TOCYIAAPCTB. JOKTPUHA U ITPAKTUKA

Annoramusi. Crioco6 MOHMMaHWSI TIPaBa 3aBUCKT OT KYJIBTYPbI, a TAKKE BCEX
HCTOPUYECKUX, 00TIECTBEHHbBIX, SKOHOMUYECKUX (haKTOPOB, KOTOPbIE (HOPMHUPO-
Basin ero nonumanue. [lopasasioniee, TMITMYHOE /1711 COBPEMEHHBIX eBpOIIeiileB
yOexR/IeHne CBSA3BIBAET MIPABO C TEKCTOM — COBOKYITHOCTHIO Pa3HbIX B3aMMO3a-
BUCHMBIX U B3aMMOCBS3aHHBIX aKTOB, KOTOPbIE CO/lEP/KAT PeyeBble BbICKA3bIBa-
HUsI, OOIIEN YepTOil KOTOPBIX SIBJISIETCS] TaK Has3biBaeMasi [IMPEKTUBHOCTD, WJIH
BO3MOSKHOCTD BBIPAKEHUST 00SI3AHHOCTH — TIPUKA3a MJIU 3aI[PETa OMPEIeIEHHOTO
nosesieHNs. TeKCTbl, KOTOPbIE COJIEPKAT TAKOTO Po/ia AMPEKTHBHbIE BHICKA3bIBa-
HUS, SBJAAI0TCS (OPMAIN30BaHHOM, BHellHel (hOopMOIi 1paBa, UIMEHHO M03TOMY
PaBO OOBIYHO M OTOXKAECTBIIsIeTcs ¢ TekcTaMu. COryiacHO JOMUHUPYIOIIEi Ha
KOHTHHEHTe JIOKTPUHE [TO3UTUBU3MA IIPABO CO3/IAeTCs CyBepeHOM (3aKoHoaTe-
JIeM) U JIOJIKHO OOBSICHSTHCS TaK, YTOOBI MHTEJIEKTYaIbHas paboTa Hajl TEKCTOM
BOCITPOM3BO/IMJIA UMEHHO TO COZIepKaHue, KOTOPoe ObLIO 3aI05KEHO B HEM M3HA-
yasibHO. [Ipy TakuX ycJI0BUSAX POJIb UHTEPIIPETaTOPA CYIIeCTBEHHA, HO HECKOJIBKO
naccuBHa. To ecTb ero 3ajiaHue 3aK/Ja049aeTCs B IEKOAMPOBAHUN COJIEPKAIINXCS B
IOPUINYECKUX TEKCTAaX HOPM COIVIACHO “aITOPUTMY”, 11€JIbI0 KOTOPOTO SIBJISIETCS
JIOCTHKEHNE ITOJTHON KOPPEJISIUY 1 TOMCKA IIOHUMAHUS MeXK/LY OTIIPaBUTeIeM U
oJTydaresieM COOOIeH s

Takoe nnonnmanue pasa, XoTs, HECCOMHEHHO, I10JIe3HOE, TECHO CBS3aHO C BJIac-
TBIO TOCYJAPCTBA M OCYHIECTBJISIEMBIM TOCY/IaPCTBEHHBIMU OPraHU3alUAMU, a
TOYHEE ee PYKOBOJMTEJSIMH, CIIOCOOOM Peau3aiiui OOIEeCTBEHHOTO KOHTPOJISL.
Oobr1ecTBeHHbIE U3MEHEHMsT, 0OMEH OIBITOM, BCTPEYM PA3HBIX KYJIBTYP U IOKTPUH
M3MEHUIN Takoi 00pa3 mpasa. To, YT0 MbI IPUBBIKJIM CYMTATH TIPABOM, OKa3bIBa-
ercst 60JIee CITOKHBIM M MHOTOACTIEKTHBIM SIBJIEHUEM, IIEHTPOM KOTOPOTO, 110 Kpaii-
Hell Mepe, B HallleM KyJIBTYPHOM KPYTY, OCTaeTcsl I3bIK U crielinpuyecKuit, mpucy-
U1 TOJIBKO TIPaBY, CIIOCO6 €ro UCHOIb30BaHus. VIBMEHSeTCsT TaksKe U OIXOM K
UHTepIpeTali. B pa3HoOponHON M AMHAMUYHO pa3BUBAIOIIEHCS 1eHCTBUTEb-
HOCTH 3a/laHieM WHTEPIIPETATOPa CTAHOBUTCS IPUJIAHNE MTIHCAHOMY TIpaBy 001IIe-
ro, YHUBepcaJIbHOro 3HaueHus. /lomnosHennie mucatoro mnpasa 1myTeM s3bIKOBOTO
aHaJIM3a CTAHOBUTCSI €CTECTBEHHBIM CIIOCOOOM €ro 00IIeCTBEHHOTO (hYHKIIMOHNU-
poBanus. IIpu s136IKOBOM aHaIM3e MHTEPIIpeTallls He sIBJseTCs BTOPUYHON jies-
TeJIbHOCTBIO OTHOCUTEIBHO TEKCTa, ONKMCAHNUEM Yero-TO JaHHOTO “N3BHE”, 3/1eCh
OHa OOBEANHSIETCST C TEKCTOM, JIeJIast TPABO “UHTEPIIPETAIIMOHHBIM ObITHEM .
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DyuknuroHnpoBaHue MpaBoBoil cuctemMbl EBponeiickoro Colo3a mpejcras-
JisieT co0OM MJLTIOCTPATUBHBIN MMPUMEP KOHCTUTYMPOBAHUSI, CO3/IaHUST ITPaBa B
nportecce uaTepnperanuu. OcobeHHOe paclipe/iesieHre B IPOCTPAHCTBE U CIie-
mupuka npaBa EBpocoioda BBIXOMAT 3a TPaJAUIIMOHHBIE PAMKHU, OTPaHUYEHHBIE
OTIpeieJIEHHBIMY TIPeJIeJIaMU WU KaKO-TO OIHOM, IOMUHUPYIOIIEl JOKTPUHOM.
[TpaBo EBpocoiosa, kak u cam EBpocoios, siBiisieTcst eJMHCTBOM B pa3HO0Opasu,
MPOMCXOSAIINM M3 Pa3HOOOpasust KyJIbTYP, MPAKTHUK, YUPEKIEHUI, a TaKKe 9T-
HUYECKUX I3bIKOB. BbI30B, cBsizaHHbI ¢ TpucoenHenrieM K Esponeiickomy Co-
103y CJIEIYIONINX TOCY/IaPCTB-YYaCTHUKOB, 3aKJTIOUAETCST HE TOJTBKO B MIPUHITUN
001I1ero TPaBOIOPSIIKA W TIPUCITOCOOIEHNN K HEeMY HallMOHAJbHOTO 3aKOHOJIA-
TEJIbCTBA, HO TaKyKe U B U3BMEHEHWH TI0/IX0/Ia K TIPaBy U YCBOEHUIO, HE PEIKO, OT-
JINYATOTIENCS OT TPUBBIYHON MHTEPIIPETAIMOHHOM MTPAKTUKU. JTO HE JIETKOE 3a-
JaHue, MOTOMY 4TO, C OZTHON CTOPOHBI, HOpPMaTUBHbBIE aKThl EBpOCOT03a 1oiexxaT
WHTEPTIPETAINU B COBCEM JIPYTOM CUCTEMHOM, SI3BIKOBOM WJIH (DYHKITMOHATTBHOM
KOHTEKCTE, a C IPYroil — B KaXKI0H MTPaBOBOM KYJIbType JIEHCTBYIOT OIpeesieH-
Hble 06pa3Ibl TOJIKOBAHUSI, KOTOPBIE, ECTECTBEHHO, UCIIOIb3YIOTCS TIPU MHTEP-
nperanuu rpasa EBpocoiosa.

Opnnako paBo EC nMeer HacTOIbKO OOTaThIl FeHE3NC U XapaKTePHbIE YEPTHI,
4TO UX yYeT TpeOyeT OT MHTEPIIPeTaTopa MPUHSITHSI BO BHUMaHUE 1 TIPo0JIeM 3Ha-
YUTEIHHO CJIOKHEE, YeM B CJIydyae TOJKOBAHMS TEKCTOB HAIIMOHAJIBHOTO ITpaBa.
K BaxkHelmum 3a7iaHusIM, KOTOPbIE TAKKe BO3JIAraloTCsl Ha TOCY/apCTBEHHBIE
Oprasbl, OTHOCUTCS COXpaHeHUe eJIMHCTBa MpuMeHeHus npaBa EBpocoroza. la-
paHTUs eIMHOTO, CJIeI0BATENbHO, OJMHAKOBOTO BO Beex rocynapcrBax EC npu-
MEHEHMs] HOPMaTUBHBIX aKTOB EBpOCO03a SIBJISIETCST OCHOBHOMN 0OSI3aHHOCTHIO
CTPaH-y4acTHUII, KOTOPasi BbIPA)KAETCS TaK)Ke B €MHCTBE PE3YJIBTAaTOB TOJIKO-
BaHUs TEKCTOB. Vl XOTsI MHTEPIIPETAIMOHHBIE TPAKTUKU, KOTOPbIE OCYIIECTBJIS-
I0TCSI HAIMOHAJIBHBIMU OpPraHaMM M opraHamMu EBpocoio3a MOTyT OTJINYaThCs,
TO PE3YJIBTaThl MHTEPIPETAINN JOJKHBI OBITh TTOXOKUMHU, JaKe UIEHTUIHBIMHU.
JLJist BBITIOJTHEHUST TAKUX 0OsI3aHHOCTEN OPraHbl MM HAI[MOHAIbHBIE CY/IbI OXOT-
HO TIOJIB3YIOTCST METOJAMU U TIpaBUJIaMu, HapaboTaHHBIMU JIOKTPUHOI EBpo-
coro3a, ipeskie Bcero — cyaeonoit mpaktukoit Cymna Esponeiickoro Corosa (pab-
nre — EBponeiickoro Cya cripaBe/I/InBOCTH).

DopmanbHo perienus, BbineceHHble Cy1oM, He SIBJISIOTCS KCTOYHUKOM ITpa-
Ba, HO MHOTHE TIPE/ICTABUTENN TOKTPUHBI HA/IEJISIOT €T0 TAKUM CTaTyCOM, a BCe
IIPU3HAIOT €T0 BBICOKYIO poJib B (hopmupoBanuu mpasa EBpocoiosa. Briouenne
Cymna B miportecc hopmupoBanus npasa EBpocoioza HapaBHe ¢ (hOpMasIbHBIM 3a-
KOHO/IaTeJIeM, a MHOT/Ia ¥ €T0 IOMUHUPYIOIIEell TIO3UIINU, CBSI3aHO C Pellemniuei
TPaJUIINH, UCTOYHUKOM KOTOPOU SIBJISIETCSI aHTJIOCAKCKAsl KyJIbTypa U Npu3Ha-
HUe (DYHKIIMOHUPYIOIIETO B 9TON CUCTEME TIPEeleIeHTa Jie-fope, KaKk caMOCTOsI-
TeJbHOTO UcTOYHMKA TipaBa. Posb EBporneiickoro Cyza BHyTpH HallMOHATBHBIX
CUCTEM HAYMHAIOT IepeHUMaTh W HalMoHadbHble cyabl. [Ipoiecc ynudukamm
u 06ectiedeHusT COOTBETCTBYSI, KOTOPBIN HA3bIBAIOT TaKKe rapMOHU3aIMeid, B
OCHOBHOM OTIPEJIe/ISIeTCSI MHTEPIPETAIIMOHHON TPAKTUKOH, ITOCKOJIbKY, MOIU(DH-
IIMPOBAHHOE HAIIMOHAJIBHOE 3aKOHO/IATEIHCTBO, B KOHTEKCTE TPeOOBAHUI ITpaBa
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EBpocoro3a, oie;KutT oleHKe, Mpeskie BCEro ¢ TOUYKHU 3PEHUST €ro IPpUMeHeH s,
a He ¢opMasbHOTO KOHCTpyupoBauus. DakTopamMu, KOTOPbIE YCIOKHSIOT BO3-
MOKHOCTD (DYHKITHOHUPOBAHMS 0OIIel HHTEPIIPETAIIMOHHON MOJIEJIH, SIBJISIETCS
MHOTOSI3BIYHOCTh TEKCTOB IpaBa EBpocoio3a, a Takke OTJWYMS B IIOHUMAHUK
paBa, ero CTPYKTYPbI, 0COGEHHOCTEH NI OPTAaHOB B MECTHBIX KYJIBTYpaX.

WckmoueHnio HeXXeTaTeTbHbIX PE3YJIbTaTOB CJIYKaT MIPUHITATIBI M MHTEPIIpe-
TaIlMOHHBIE TUPEKTUBBI, KOTOPbIE B 3HAUMTEJBHON Mepe PEKOHCTPYUPYIOTCST Ha
OCHOBe MPaKTHKN opraHoB EBpocoiosa, ocobenno Cymna Esporneiickoro Corosa.
DyHKIIMS TPUHITUIIOB B TIPOIECCE TOJKOBaHU TpaBa EBpocoto3a mposiBIsieTcs,
B YACTHOCTH, B CJIyYasiX pelieHusi KOHCTPYKIIMOHHBIX BOITPOCOB WJIM TTPUHSITHS
peleHrs B paMKax IPU3HAHKUS B IMUHUCTPATUBHOM TIOPSI/IKE WJTH CYAEHCKOTO
cBOOOHOTO YCMOTPEHMsI (JIMCKPEIIH ), B YaCTHOCTH, IIPUMEHEHIE HEOIPeIesIeH-
HBIX TOHATHU, OOLUX TOHATHIT WU PEIIeHNs JUJIeMM, KOTOPbie BO3HUKJIN B pe-
3yJIbTare CyIeCTBOBAHUS OTKPBITOTO MEPEYHsT UCTOUHUKOB TIPaBa.

B npaBe EBpocoio3a mpuHITUIIBI UTPAIOT KJIIOYEBYIO POJIb B OIIPE/IETIEHUN MEK-
CHUCTEMHBIX COOTHOIIEHU, OIPEeIeIss colepKaHre KOJIN3NOHHBIX TUPEKTUB U
pemienns mpobJeM, CBI3aHHBIX ¢ MHOTOSI3BIYHOCTHIO TEKCTOB TIpaBa EBpocorosa
1 €ro aBTOHOMHOCTBIO TIOHATHI. B 3TOIl mepcrieKTiBe MHOTOSI3bIKOBbBIE TEKCTHI
npaBa EBpocorosa saBisitoTest TOJbKO HauagmoM HOBOro “miyTu’”. TeKkcT u ero si3bi-
KOBbIE 3HAYEHUST SIBJISIOTCS TOJIBKO UCXO/IHBIM YKa3aHWeM, KOTOPOE JI0TIOJIHSIET-
Cs1 3aKOHOATEbHBIM SI3BIKOM, U TT09TOMY (DYHKITMOHATIBHOE (TETIE0TIOTHIECKOE)
TOJIKOBaHUE, KOTOPOe IIPU3HAETCS B JOKTPUHE MHOTUX CTPAaH KaK JOMOJHEHNEe K
MHTepIIpeTalnu, B cBeTe IpaBa EBpocoio3a 1 ero uMILieMeHTalluy ITPU3HAETCS
HEOOXOIMMBIM U OCHOBHBIM TPeOOBAHUEM WHTEPIIPETAIIMOHHOM TIPOIE/LYPBI.

KuioueBble ciioBa: nnTepripeTais, 3akonoaareibctso EC, opunyeckue Tek-
CTBI, SI3bIKOBBIE TOJTKOBaHUs, (PYHKIIMOHATIBHOE (TEJIE0JOTUIECKOE ) TOJTKOBAHNE.

Target setting. The manner of un-
derstanding law depends on culture and
all the historical, social and economic
factors which have been shaping its
comprehension. The prevailing belief,
typical of contemporary Europeans,
associates law with sets of texts con-
taining norms, i.e. statements express-
ing an obligation aimed at ordering or
prohibiting a specific behaviour to the
addressees of such statements. The
aforementioned statements exemplify
a conventional form of law, whereas law
itself is usually equated or identified

with texts understood as a formalised
expression of a sovereign’s (legislator’s)
will.

According to the doctrine of posi-
tivism, the most influential doctrine in
mainland (continental) Europe, law or
legal texts are attributed with objec-
tive cognisability. Therefore, written
law shall be interpreted as if intellectual
work on a text were to reconstruct the
sense previously expressed in that text.
Taking this convention into account,
the role of an interpreter is relevant,
though passive. The interpreter’s task
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involves decoding norms included in
legal texts according to a peculiar ‘algo-
rithm’ the objective of which is to estab-
lish a full correlation and understanding
between a legislator and an addressee
of a particular message. Although the
scheme is relatively deeply inscribed in
lawyers’ routines, it is easily noticeable
that such understanding of law is strict-
ly connected with a country’s dominion
and the manner in which social control
is exercised by state organisations, or
strictly speaking, by decision-makers.

The doctrine of positivism is still
alive. Law regarded as something objec-
tively existing and cognisable, as well
as law regarded as an order, an act of
obedience to the sovereign’s will is still
a valid and useful message, also with
respect to democratic societies, where
the sovereign is an exponent of the will
of the entire community or at least the
will of the majority. Positive law can
be externally expressed in social space,
formalised as a pattern or an applicable
rule, identical to all individuals and all
entities. Comprehending law in this
manner results in posing some hazards.
Not only are these the most familiar haz-
ards which were discoursed about after
the cruel experiences of World War 11,
but also hazards to the contemporar-
ies. Obviously, we should all respect
the timeless and universal value repre-
sented by stability and reliability of law.
Thus, we call for its readability and clar-
ity of texts, simultaneously demanding
that the texts be commonly understood
by ourselves and others. Respecting the
valid and valuable aspects of positivism,
the role of the interpreter cannot be
however depreciated by admitting that
the aforesaid role is marginal, passive
and subordinate to the legislator.
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The static image of law has been
revised by social changes, exchange
of experience, as well as encounters of
disparate cultures and doctrines. What
used to be considered as law appears
to be a more complex and multifac-
eted phenomenon, whose centre point
is still the language and specific man-
ner, characteristic of law only, in which
the language is used. Reference to a
text, its analysis and comprehension
of a message — what is called the pro-
cess of interpretation or application of
a legal text involves assigning a proper
and adequate meaning to law. As a mat-
ter of fact, interpretation has always
been associated with texts. Interpreta-
tion accompanied appearance of litur-
gical texts, literary texts, and eventu-
ally legal texts. At first, in the form of
something individual — a reflection, an
act of understanding, a reference to an
individual character of the (written)
word; with the passing of time, inter-
pretation became a usus, social practice,
professional practice or institutional
practice.

Let us have a look at the practice —
the contexts of law application. It will
require little effort to discern that the
more extensive, the richer and the more
complex the text is, the more the role
and result of interpretation is exposed.
What are the young trainees or sup-
porters of the traditional concept of le-
gal positivism, who are simultaneously
witnessing convergence of legal cul-
tures, already familiar with? One of the
first experiences is specifically related
to the growing role of interpreters.

It is attributing texts with common
and universal meaning by means of
individual and creative acts of inter-
pretation which is becoming their fun-




damental task within the dynamically
changing environment.

This emphasis appears to be of major
importance as it defies the understand-
ing of law which has already been devel-
oped in numerous cultures due to vari-
ous reasons: most frequently political
or ideological reasons. In fact, it is the
actual divergences of opinions, where
a ratio decidendi choice (the rationale
for the decision) is the consequence of
decision-makers’ games and interests,
which are hidden under the guise of the
objectivity of understanding. Instead
of perpetuating the myth concerning
objectivity of law-making, it must be
therefore ensured that the social and
institutional mechanisms by means of
which written law acquires its mean-
ing meet the criteria of common ac-
ceptability, i.e. they shall be democratic
and transparent, they shall be subject to
criticism and all other conditions to be
fulfilled by practical discourse. Comple-
menting of written law by discourse is
becoming a natural method of its social
functioning. As far as discourse is con-
cerned, interpretation is not an activity
of secondary importance towards the
text, a description of something deliv-
ered from ‘the outside’; on the contrary,
interpretation bonds together with the
text, thereby turning law into ‘an inter-
pretive being’. Interpreters, and primar-
ily lawyers as actual author or creators
of social practice, are becoming respon-
sible for the final content of law.

The hermeneutical perspective re-
sults in negating the thesis about a
derivative (or passive) role of lawyers,
especially judges, as an impersonal
‘transmitter’ of the sovereign’s will. On
the other hand, the perspective reveals
their individual and simultaneously col-

lective impact upon social practice and
obliges to active operation in the name
of common good. It was observed a long
time ago (which is acknowledged even
by positivists) that the ethical require-
ments formulated towards the partici-
pants of legal discourse are equally or
even more weighty than the interpre-
tive patterns or principles and the man-
ners of their application (the interpre-
tation doctrine). The ethical dimension
of discourse, whose relevant or simply
crucial element is interpretation, refers
particularly to entities having capabil-
ity for binding by means of the interpre-
tation result — tribunals, courts or pub-
lic authorities. The aspects which are
to be discussed below are largely their
output, co-created, commented or com-
plemented by the doctrine.

The EU law is a specific example of
forming law within the process of inter-
pretation. The space and specificity of
the EU law, in fact, go beyond tradition-
al schemes, demarcated by boundaries
and determined by one predominant
doctrine. As a matter of fact, similarly to
the European Union, the EU law is uni-
ty in multiplicity, originating from and
clutched in diversity of cultures, prac-
tices, institutions and ethnic languages.

The EU law is characterised by pecu-
liar sources and systematics which sub-
stantially diverges from the hierarchical
and monocentric legislation typical of
the mainland (continental) countries.
It is worth reminding the essential nor-
mative features of this system. The basic
and most frequently quoted attribute is
division into primary law and deriva-
tive law (secondary law). Primary law
originates from the founding treaties
(currently the Treaty on European Un-
ion and the Treaty on the Functioning
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of the European Union), the accession
treaties, along with their amendments.

Basing on the provisions of the
Treaty of Lisbon, i.e. an act of primary
law, the sources of derivative law are
legislative acts (regulations, directives
and decisions), adopted by means of
an ordinary legislative procedure or a
specific legislative procedure and non-
legislative acts (opinions, recommenda-
tions, delegated acts and implementing
acts), supplementing or amending ele-
ments of a legislative act (Art. 288—289
of the Treaty on the Functioning of the
European Union).

Regulations are general and abstract
acts issued by the authorities/bodies of
the European Union, the character of
which is normative and complete at the
same time. A regulation is of directly
binding nature and is applicable in all
Member States, becoming an integral
part of their legal order without the ne-
cessity of being implemented.

Directives are normative acts which
have no equivalent in national law.
Directives are binding on each Mem-
ber State to which they are addressed;
nevertheless, they provide the national
authorities with freedom of choice with
respect to the form and execution meas-
ures indicated in the directive. Further-
more, directives are actsaddressed to the
Member States, and not directly to the
authorities, bodies or citizens. A mem-
ber state is obliged to transpose a direc-
tive in such a manner that all objectives
indicated in the directive be uniformly
and completely accomplished. In the
event of failure to perform transposi-
tion or improper performance of trans-
position, the content of the directive
shall be a pattern applied to examine its
compliance with national law and situ-
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ation of EU citizens (the principles of
primacy, unity, proximity and effective-
ness of the Community law). A particu-
lar member state shall be responsible
for failure to perform or improper per-
formance of the directive. The sources
of derivative law, however on certain
conditions, include also other acts, par-
ticularly the so-called implementing
decisions. In general, the decisions are
not treated as commonly applicable law.
Yet, in specific cases the content of the
acts is binding to individually defined
addressees (a decision indicating an ad-
dressee, an implementing decision). An
implementing decision may however
directly confer rights or impose obliga-
tions on individuals (natural persons or
legal persons) or oblige a member state
to issue a specific normative act [12].
The EU law is a complex system,
connected by a network of compe-
tence relations, institutional relations
and functional relations. The system
is characterised by huge dynamics and
adaptability. Taking the complex and
diversified functioning of the sources
of law and multitude of legislative en-
tities into account, it is difficult to talk
about a distinct border between legisla-
tion and application of the acts of the
EU law and their interpretation. This
is well-illustrated by the example of the
so-called soft law, the phenomenon with
which primarily the countries charac-
terised by a classic and already a bit ar-
chaic constitutional doctrine struggle.
The acts being part of soft law, e. g. reso-
lutions, recommendations and opinions
are not recognised within the doctrine
as commonly binding acts, but they sig-
nificantly influence application of pri-
mary law or derivative law due to the
fact that they contain guidance relevant




to the result of interpretation, and what
is most important, the guidance which
is binding. It is however highlighted
that national authorities/bodies shall
take their content into consideration
while drawing up or interpreting the
national legislation referring to or aris-
ing from the EU law [11].

This kind of institutional interpre-
tation exercised by the EU authorities
is only one of the examples concerning
transition vagueness, using traditional
conceptual apparatus of positivism,
from law-making to law application,
from drawing up a text to its interpre-
tation. Another example, apparently
the most representative one, concerns
the role of interpretation made by the
EU courts and tribunals. Although the
case-law of the Court of Justice of the
European Union (formerly the Euro-
pean Court of Justice) is not a source of
law on a formal basis, numerous repre-
sentatives of the doctrine tend to grant
such a status to the Court of Justice,
whereas all of those representatives
recognise its prominent role in shaping
of the EU law. In accordance with the
commonly accepted doctrine, primary
law covers general principles of the EU
law, which were mostly developed or at
least emphasised or systematised by the
Court of Justice.

Incorporation of the Court of Jus-
tice of the European Union to the pro-
cess of shaping the EU law at the level
equal, and sometimes even exceeding,
the position of a formal legislator is
linked with reception of the tradition
originating from the Anglo-Saxon cul-
ture and recognition of a de iure prec-
edent, operating within the common
law system, as an autonomous source
of law. The norms expressed in settle-

ment of such a precedent are the norms
commonly applicable within a particu-
lar system. Therefore, violation of such
norms is recognised as violation of law
to the same extent as violation of for-
mally established law. Furthermore,
also courts and national authorities are
entitled to occupy a specific position in
reception and co-shaping of the EU law
in relation to application of national
law, as well as in assigning new mean-
ings to national law. The phenomenon
referred to as harmonisation is largely
determined by the interpretation prac-
tice since new or modified national
legislation, within the context of the
requirements imposed by the EU law,
is subject to assessment primarily in re-
spect of its application rather than its
formal structure.

Analysis of recent research and
publications. The difficulty which the
founders of united Europe had to face
since the very beginning was how to
ensure full effectiveness and function-
ality of the EU legal system within en-
tire Community. The challenge related
to accession of new Member States to
the European Union involves not only
adopting a common legal order and
aligning national law, but it is also con-
nected with a change in the approach
to law and adopting an interpretation
practice, which is frequently different
from the currently applicable one. It is
not an easy task since on the one hand,
the EU normative acts are construed
within a different system context, lin-
guistic context or functional context,
and on the other hand, some patterns of
interpretation, which are applied to in-
terpret the EU law in a natural manner,
tend to operate in each legal culture.
Nonetheless, the genesis and charac-

43




teristics of the EU law are so rich that
taking them into consideration requires
that the interpreter should confront
problems which are much more com-
plex than in the case of interpreting
texts concerning national law. Numer-
ous genetic, economic, political, social,
functional and praxeological arguments
weigh in favour of the necessity of uni-
form (consistent) interpretation of the
EU law. The most significant argument
is of normative nature and is supported
by primary law and its system-based
principles. Ensuring that uniform (i.e.
identical with respect to all Member
States of the European Union) EU nor-
mative or legislative acts are duly ap-
plied is therefore a basic obligation of
the Member States, which is addition-
ally expressed in uniformity of the re-
sults concerning interpretation of legal
texts [1]. Although the interpretation
practices executed by the EU authori-
ties/bodies or national authorities may
vary, the results of the aforementioned
interpretations should be similar or
even identical. The EU doctrine does
not demand that national authorities
apply the same interpretation methods
and principles which are applied by the
EU authorities/bodies or courts, but
unity (consistency) of the interpreta-
tion results is required. This assump-
tion displays pragmatics determined by
efficiency (effectiveness) concerning
the results of the interpretation practice
in each member state, which is assessed
basing on the level of implementation of
the axioms related to the EU law. The
measure of the harmonisation level, i.e.
implementation of the system princi-
ples concerning the EU law, is therefore
the final effect of interpretation and its
uniform ‘translation’ into settlement

a4

of a particular case [10]. National au-
thorities or national courts are willing
to apply the methods and principles
developed within the framework of the
European Union doctrine, primarily
through the case-law of the Court of
Justice of the European Union, in order
to fulfil the aforementioned obligations.
The interpretation patterns and prac-
tice of the Court of Justice is spreading
within national doctrines and in some
sense supplanting or modifying local
paradigms. Despite being relatively sig-
nificant, the differences are not however
a complete novelty since they arise out
of similarity concerning the origin, out-
put and achievements of the European
legal cultures. Similar types of inter-
pretation directives are distinguished
within the doctrine of national law and
numerous member states: linguistic in-
terpretation, system interpretation and
functional (purposive) interpretation
[29].

A similar situation occurs in nation-
al concepts: linguistic interpretation
is understood as perception of expres-
sions included in legal texts, being in
conformity with lexical (dictionary)
or definition principles and meanings
of the language, whereas the aspect of
interpretation is specified as ‘ordinary
meaning’ in the case-law practice of the
Court of Justice of the European Union
[13]. System interpretation is also un-
derstood equally or in a similar manner,
encompassing application of system di-
rectives, i.e. establishment of relations
and potential conflict of the interpreted
provisions with superior or higher-
ranking provisions.

The purpose of the article is the
studies into changes within national
doctrines of new member states, that




indicate symptoms of change in the
paradigm.

The statement of basic materials.
Namely, the ‘objectivising’ interpreta-
tion, particularly typical of legal positiv-
ism in the countries of Eastern Europe,
consisting in searching for a meaning
which corresponds as strictly as possi-
ble to the sovereign’s (legislator’s) will,
encoded in a legal text is replaced by
discourse of interpreting entities. Es-
tablishment of a content-related (lin-
guistic) meaning of particular phrases
or expressions of a text and formal re-
lations of norms within the framework
of a hierarchically ordered legal system
are not so exposed or so clear anymore
because they are not sufficient to sort
out the interpretation problems. Conse-
quently, references to the interpretation
practice of the institutions set up to
settle cases on a binding manner or de-
termine commonly accepted interpre-
tation patterns tend to appear instead.
Specificity of the EU law, its openness
and anchoring in the discursive current
‘enforce’ redefinition of national meth-
ods concerning interpretation of legal
acts as referring to linguistic wording
only does not provide appropriate or
unambiguous solutions in many cases.
Thus, it is the functional interpreta-
tion, recognised within the doctrine of
numerous countries as complementary
to interpretation, which is acknowl-
edged as an essential and fundamental
requirement of the interpretation pro-
ceedings under the applicable EU law
and its application.

The EU-related nature of a case to
be settled by a member state author-
ity imposes an obligation of interpret-
ing law in accordance with the EU law.
The operational interpretation of the

EU law by national authorities and
courts is executed in two standard situ-
ations. The former context occurs when
a given case falls within application of
a provision stipulated by the system
of the EU law only, and simultane-
ously does not fall within application
of a national law provision. A task of a
national authority or court consists in
applying, and thereby also interpreting
a provision of the EU law, without any
reference to national law. In such a case,
upon establishing exclusivity of the
EU law regulation and upon declaring
no conflict with national law, further
interpretation actions are undertak-
en only in relation to texts of the EU
law.

The latter possibility takes place
when settlement of a given case requires
that the EU law and national law be ap-
plied. In such a case, it is necessary to
define mutual relations of clashing le-
gal acts and subsequently to apply, in
accordance with the adopted system
principles, relevant conflict-of-rules di-
rectives: elimination directives (e.g. the
principle of primacy or the principle of
direct effect) or corrective directives
(e.g. the principle of conforming inter-
pretation).

Two variants are available in this
case: the EU law directly regulates par-
ticular factual circumstances, events
or legal relationships (‘the integration
model) or the EU law stipulates only
objectives and principles of legislation,
providing the national legislator with
some freedom in respect of selecting le-
gal measures for accomplishment of the
objectives or principles (the harmonisa-
tion model). Therefore, the manner in
which the conflict is to be settled de-
pends on hierarchy and types of legal
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acts where the interpreted provisions
being in conflict are included.

The content-based differences of
conflict-of-law rules arise also from
types of legislative acts of the European
Union. In the event of an act of direct
effectiveness (e.g. regulation), conflict-
of-law rules come down to demand that
the national law provisions contrary to
or non-compliant with the act be elimi-
nated. In the event of acts requiring
transposition (e.g. directives), determi-
nation of the area of conflict is a much
more challenging task both if a particu-
lar act has been transposed by the ap-
plicable national regulation and if such
a national ‘equivalent’ does not exist.

The difficulty of recognising and
solving conflict-of-law situations is in-
tensifying when a national legislator
(which occurs relatively frequently) in-
troduces normative acts somehow ‘im-
plementing’ the EU acts of common and
direct effect (e.g. regulations) to an in-
ternal system (a national legislator shall
not introduce national provisions cover-
ing matters stipulated by the European
Union regulations unless a particular
regulation introduces such authorisation
or establishment of national provisions is
necessary in order to ensure ef fectiveness
of such a regulation.)

In spite of numerous differences, oc-
curring particularly in the countries of
Eastern Europe, designation and sys-
tematisation of the course of the inter-
pretation process is possible. First of all,
the basis of each democratic legal sys-
tem allows for distinguishing a common
catalogue of general and system princi-
ples which are applied with respect to
interpretation. The specificity concern-
ing interpretation of the EU law, arising
from its multilingualism, pragmatics,

46

genesis, functions and objectives, re-
sults in peculiar interpretation direc-
tives and in attributing the leading role
in interpretation of the EU law to the
Court of Justice of the European Union.

Assigning exclusive competence in
respect of preliminary ruling regarding
the EU law to the Court of Justice of
the European Union is aimed at ensur-
ing uniformity of its interpretation and
applying interpretation in all member
states and is applied in the situations
when provisions of the EU law are es-
sential to settle cases by national courts
[14]. Pursuant to Article 267, par. 2 of
the Treaty on the Functioning of the
European Union, a national court may
apply for a preliminary ruling in the
event that interpretation of the Treaties
or settlement on validity or interpreta-
tion of derivative law acts is deemed
necessary in order to make a judgment
or ruling. The aforementioned provi-
sion states that evaluation of such ne-
cessity, within the context of factual
circumstances and legal situation, shall
be at the sole and exclusive discretion of
the national court [15].

The group of entities authorised to
present a preliminary ruling is restrict-
ed. The competences for referring a pre-
liminary ruling shall be granted only to
such authorities/bodies of the member
state which can be qualified as ‘court’
within the meaning of Article 267 of
the Treaty on the Functioning of the
European Union, i.e. authorities /bodies
which are independent in the sense that
they are a third party in relation to the
public administration authority which
has issued the contested decision [16].

It is assumed that interpretation
issued by the Court of Justice of the
European Union is not of commonly




applicable nature. Such interpreta-
tion shall be binding only for the court
which referred a preliminary ruling and
other courts which, in the future, may
pass judgments in the case to which the
preliminary ruling was related. None-
theless, the Court of Justice and the
doctrine allow the same national court
or another court adjudicating in the
same case in the same legal proceeding
to re-apply for passing a preliminary
ruling should any doubts regarding un-
derstanding of the previous judgment
of the Court of Justice of the Europe-
an Union arise or should new circum-
stances or arguments not raised in the
previous application affect the result of
interpretation [28].

However, a conviction about preva-
lence concerning the effect of interpre-
tation made by the Court of Justice of
the European Union has become es-
tablished in the practice of numerous
national courts and authorities, which
means that exercising the competence
regarding interpretation by the Court
of Justice of the European Union is a
de iure precedent defining universal
understanding of the content of a par-
ticular provision of the EU law. Such a
practice is also approved by the Court of
Justice of the European Union itself, re-
ferring to previous judgments in its sub-
sequent judgments or refusing to issue
a preliminary ruling due to its previous
judgments, and in some cases recognis-
ing even omission of its own judgment
as infringement of the EU law [17].

The concept of procedural autono-
my of the Member States dates back to
the beginning of the functioning of the
European Community. The sense of the
concept comes down to preventing a
situation in which the rights originat-

ing from the EU law would be deprived
of proper legal protection due to lack of
a specific EU procedural measure. The
name of the principle is at the same time
misleading as the point is that national
law should serve to define procedures
and measures ensuring protection of
the rights granted to individuals by the
EU law.

The principle of procedural autono-
my does not have one clear definition.
What is more, it does not have a status
of a general principle of the EU law, be-
ing rather a standard to apply the EU
law by the Member States [5]. As far as
the early case-law of the Court of Jus-
tice is concerned, the guidance on the
manner in which the Member States
should ensure protection of the rights
derived by individuals from the EU law
was of a general nature and was mostly
restricted to indication of applicabil-
ity of national law while specifying rel-
evant procedures for redress based on
the EU law [18].

The principle of procedural auton-
omy is best illustrated by the position
of the Court of Justice of the European
Union expressed in the judgment con-
cerning the case of Rewe, in which the
Court of Justice declared that the pur-
pose of the Treaty was not to establish
new measures to be applied before na-
tional courts in order to ensure obser-
vance of the EU law other than the
measures which had already existed in
national law. According to the Court of
Justice, ‘the system of legal protection
as set out in Article 177 in particular
(currently Article 267 of the Treaty
on the Functioning of the European
Union) implies that it must be pos-
sible for every type of action provided
for by national law to be available for
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the purpose of ensuring observance of
Community provisions having direct
effect on the same conditions concern-
ing the admissibility and procedure as
would apply were it a question of en-
suring observance of national law’ [19].
Such understanding of the principle of
procedural autonomy, as a property of
national law to determine procedural
rules and relevant procedural measures
aimed at protection of the rights origi-
nated by individuals from the EU law in
the absence of relevant provisions of the
EU law, remains valid also in the latest
case-law of the Court of Justice of the
European Union [20].

On the one hand, the principle of
procedural autonomy allows the Mem-
ber States to independently lay down
procedures and legal remedies. On the
other hand, the aforementioned princi-
ple guarantees effectiveness of the EU
law by obliging the Member States to
ensure within their own legal order an
effective remedy to protect the rights
derived by individuals from the EU law.
Procedural autonomy of the Member
States does not equate to freedom in
shaping national procedures. The case-
law of the Court of Justice imposes re-
strictions on applying the principle of
procedural autonomy which the Court
of Justice infers from the Treaty princi-
ples, such as the principle of sincere co-
operation of the Member States and the
principle of effective legal protection
(Article 4, par. 3 of the Treaty on Euro-
pean Union; Article 19 of the Treaty on
European Union).

Thus, freedom of the Member States
in regulating national procedures and
measures is not unrestricted. As a mat-
ter of fact, the adopted national meas-
ures must meet the requirements stipu-
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lated by the EU law, in particular the
requirements arising from the princi-
ple of effectiveness and the principle of
equivalence.

While examining compliance of pro-
cedural measures adopted by a member
state, it is also necessary to provide for
other regulations of the EU law. It is re-
sponsibility of national courts to carry
out a relevant evaluation in this respect.
Such an evaluation is aimed at eliminat-
ing a situation in which national provi-
sions do not ensure a proper standard of
protection in respect of the rights origi-
nated by individuals from the EU law
and consequently are in contradiction
with the obligation of ensuring effec-
tiveness of the EU law.

As seen above, interpretation of the
EU law and national law executed by
courts and authorities/bodies of the
Member States and related to use of
functional arguments and directives
aimed at ensuring communication of
various legal systems and prevent-
ing from conflict between such legal
systems are of crucial importance for
proper functioning of this concept,
originated from or based on the axioms
of the EU law. The most significant of
those principles are to be discussed be-
low.

The factors which hinder and re-
strict common and uninterrupted func-
tioning of the EU law include multilin-
gualism of the texts concerning the EU
law, as well as the differences in under-
standing law, its structure, its proper-
ties or its institutions in local cultures.
System directives based on axiology of
the EU law are aimed at eliminating the
undesirable results and resolving con-
flicts between the EU provisions and
national provisions.




With respect to the EU law, the prin-
ciples appear to be of utmost importance
while defining inter-system relations,
determining the content of conflict-of-
law directives, and while sorting out the
problems concerning multilingualism
of the texts of the EU law and its con-
ceptual autonomy. Majority of general
and system principles of the EU law, in-
cluding those expressed in the Treaties
(ince the time when the Treaty of Lisbon
entered into force, the basic catalogue of
principles has also been covered by the
Charter of Fundamental Rights of the
European Union, which, pursuant to Ar-
ticle 6, par. 1 of the Treaty on European
Union, is a document of equal status to
the founding treaties) are derived from
legal cultures and constitutional orders
of the Member States or from the acts
of international law [21]. The case-law
of the Court of Justice of the European
Union has also considerably contribut-
ed to distinguish such principles and de-
termine their status within the system
of the EU law. The principles include,
in particular the following: the princi-
ple of freedom, the principle of equality,
the principle of pluralism, the principle
of non-discrimination, the principle of
tolerance, the principle of equity and
solidarity, the principle of non-retro-
activity, as well as the catalogue of the
principles defined as procedural fairness
standards and many others.

Furthermore, the principles estab-
lishing relation of the EU law towards
other normative systems, which are pri-
marily applicable in conflict-of-law cas-
es, have also been formed and developed
within the framework of the European
Union law. As far as the aforesaid prin-
ciples are concerned, the following ones
must be considered as the most relevant

from the perspective of maintaining co-
herence and uniformity in respect of ap-
plying the EU law:

1) the principle of autonomy of the
EU law,

2) the principle of effectiveness of
the EU law,

3) the principle of direct effect of the
EU law,

4) the principle of uniformity of the
EU law,

5) the principle of legal certainty of
the EU law,

6) the principle of pro-EU interpre-
tation [8].

A detailed presentation of the con-
tent and functions of the aforesaid prin-
ciples must be avoided due to space lim-
itations; however, it is worth reminding
the most significant issues. The princi-
ple of primacy (supremacy) establishes
a system-based relation between the
EU law and legislation of the Member
States. The principle is a conflict-of-
rules directive pursuant to which, in
the event of incompatibility of the EU
law and national law, the EU law shall
prevail, which results in the fact that a
national court or authority shall refrain
from applying non-compliant provi-
sions of national law [22].

The principle of effectiveness is un-
derstood as an order for accomplishing
the objectives and values of the EU law
to the highest possible extent. In ac-
cordance with the principle, the task of
anational authority or court, in respect
of each conflict-of-law situation arising
out of application of the EU law, is to
establish the objectives or values stipu-
lated under the European Union provi-
sions, and subsequently to indicate that
the result of interpretation adopted in
a particular case is the most effective
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method for accomplishing such objec-
tives or values. Therefore, the content
of the principle determines the result
of interpretation, thereby making the
functional directives (arguments) a
basic and simultaneously essential
element of the interpretive proceed-
ings.

The principle of direct effect is based
on the assumptions that law is applied
directly in each of the Member States
and remains effective towards the in-
stitutions, legal entities and citizens of
each Member State should the provi-
sions of the EU law satisfy the condi-
tions of clarity and unconditionality
[23]. In such a case, undertaking legis-
lative measures within the framework
of legislation of the Member States is
not necessary. The principle is of vital
importance while evaluating the level
concerning accomplishment of the ob-
jectives and values of the EU law trans-
posed by national law. Moreover, the
principle may be applied in the event
that the directives or other acts of indi-
rect effect concerning the EU law have
not been implemented.

The content of the principle of uni-
form application of the EU law provides
for recognition that the EU law shall be
entirely and consistently applied in each
of the Member States. The principle of
legal certainty of the EU law, in turn,
requires that the texts of the EU law be
formulated and therefore interpreted
in a manner allowing for precise under-
standing of the behaviour demanded or
prohibited in respect of their addressees
[6]. The requirement of certainty shall
be particularly observed in respect of a
regulation imposing duties or provid-
ing for sanctions towards entities or
individuals for failure to perform their
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obligations or improper performance of
their obligations.

The principle of pro-EU interpreta-
tion (also referred to as the conforming
interpretation) refers to national law.
The principle, derived from the general
obligation to observe the EU law by
the Member States [7], takes the form
of directive requiring that authorities
and courts of the Member States make
interpretations ‘in accordance with the
law of the European Union insofar as
it is possible’ [24]. Tt is indicated that
the principle of conforming interpreta-
tion is applied not only in the context
of discretionary power, but also in rela-
tion to a standard interpretation proce-
dure. Additionally, the principle may be
subject to restrictions only if its results
were to infringe the basic rules of the
EU law or national constitutions, e.g.
the principle of legal certainty or the
principle of non-retroactivity [25].

The principle of conforming inter-
pretation was developed in relation to
national law enforcing the EU law and
is emanation of the principle of effec-
tiveness in this respect. Not only is it
necessary to find a specific standard in
the EU law in order that the principle
can be ensured, but also to reconstruct
the context, objective and function of a
particular regulation. Therefore, simi-
larly to other principles, ensuring con-
formity between national law and the
EU law within the process of applying
law by national authorities and courts
requires that non-linguistic directives
(functional directives and system direc-
tives) be used.

Validity and application of the
aforementioned principles gains in im-
portance due to the adopted model of
development of the EU law in each of




the official languages of the European
Union [2]. The following three system-
based interpretation principles of the
EU law are subordinated to this speci-
ficity:

¢ the principle of uniform interpre-
tation,

e the principle of autonomous inter-
pretation,

« the principle of equal authenticity
of all language versions.

Observance of the first principle
is necessary so that the common ob-
jectives and values would be equally
implemented in each of the Member
States. The doctrine of the EU law de-
veloped the second principle, assuming
that reference to conceptual autonomy
of the EU law shall be the best measure
to ensure uniformity related to under-
standing and application of the EU law
due to lexical, semantic and pragmatic
differences regarding the languages of
the Member States.

The principle of autonomous inter-
pretation requires that the expressions,
phrases and terms included in texts of
the EU law be given a specific, and si-
multaneously universal, meaning which
is not to be associated with any mean-
ings operating in national legal systems.
The distinction is expressly exposed
and emphasised by the Court of Jus-
tice of the European Union, starting
from the case of Costa, which includes a
fundamental statement stipulating that
despite being part of the legal systems
of the Member States, the EU law shall
remain autonomous in relation to those
systems [26].

Nonetheless, the practice concern-
ing interpretation allows for some rela-
tivisation of the principle as its absolute
observance does not seem to be pos-

sible. Therefore, the point is that the
principle should be an optimising inter-
pretation pattern to be pursued by the
interpreter while seeking for adequate
and universal comprehension of the
text. It is highlighted that an authority
(court) should be convinced that the
result of such interpretation would be
similar or even identical if the case were
to be decided upon by an authority of
another Member State or by the Court
of Justice of the European Union [27].

The principle of equal authentic-
ity of texts concerning the EU law is
based on the concept of original texts
recognising that all language versions
of an EU legislation act are original ver-
sions. The principle extends across all
texts derived from translations of the
language versions applicable prior to
accession of new member states to the
European Union.

The principle of equal authenticity
of all language versions in relation to
an EU legislation act is understood in
two ways. The former one specifies that,
pursuant to the principle of equality, if
no language version takes precedence
or gains any other advantage, then bas-
ing interpretation upon one version
only shall be permissible. The latter po-
sition, which appears to be more justi-
fied, states that all authentic language
versions taken together shall establish
the meaning of expressions and phrases
set out in an EU legislation act [3].

However, execution of the princi-
ple of equal authenticity understood in
such a manner would require that the
interpreter possess and demonstrate
outstanding linguistic competences or
be supported by translators or inter-
preters. Moreover, it is difficult to ex-
pect that all addressees of legal provi-
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sions, the citizens of the Member States
in particular, will use all or even some
language versions of the EU legislative
acts in parallel [9]. As a consequence,
special responsibility for implementa-
tion of the principle of equal authentic-
ity rests with courts and authorities of
the Member States. Practice suggests
adopting a compromise solution in this
context, whereby the principle should
not be understood as a requirement for
comparing all language versions, but
rather as a prohibition on rejecting any
of those versions, particularly in the
cases where differences in meaning (se-
mantic differences) have been revealed
during linguistic interpretation of the
text [4].

The phenomenon of linguistic spe-
cialisation must be noted while discuss-
ing the issues associated with applica-
tion of the interpretation principles
regarding texts of the EU law. Genesis
of the EU legal texts, particularly their
incorporation in economic bases of
functioning of the European Union re-
sults in the fact that economics-related
or politics-related arguments play a
prominent role in interpretation, which
inevitably entails specialisation of the
language and preference for specialised
terminology in accordance with the rule
demanding adoption of such a meaning
of a particular term which corresponds
to a particular field of law (knowledge).

Conclusions. Carrying out an anal-
ysis of judicial decisions taken by na-
tional courts and authorities in respect
of compliance with the aforesaid prin-
ciples appears to be a labour-intensive
and complex task. It is even hardly im-
aginable that one researcher or scholar
could manage to fulfil this task. Such
studies seem not to have been carried

52

out within the entire area of application
of the EU law. Nevertheless, there are
some partial (fragmentary) studies and,
having access to such data, my inten-
tion is to refer to such partial studies.
Their suitability and usefulness is obvi-
ously to be subject to verification; yet,
some similarities between our systems,
as well as the joint historical experience
allow for presuming that the studies
can be treated as comparative materi-
als. In fact, the studies on the case-law
of administrative courts which were
conducted basing on the source mate-
rials derived from the ten-year period
of Polish membership in the European
Union allowed us to make some gen-
eralisations. First of all, we were able
to notice that the practice of national
courts corresponds with the interpreta-
tion practice of the Court of Justice of
the European Union [4]. Following the
EU doctrine, the Polish courts empha-
sise the necessity to verify the linguis-
tic meaning of a provision by applying
system-based directives or functional
directives.

Similarly, using the principles, pri-
marily the treaty principles, character-
istic of the judgments of the Court of
Justice of the European Union, can be
more and more frequently found in the
notions of administrative courts. The
standpoint of the Polish judicature is
an inherent part of the harmonisation
axioms, arguing that the interpretation
patterns formulated by the Court of Jus-
tice of the European Union and applied
by national courts are becoming more
and more convergent in this respect [4].

Adjudication of the Polish admin-
istrative courts provides numerous
examples of applying the directives of
uniform interpretation, directives of




conforming interpretation, directives
of effective interpretation, directives of
primacy and directives requiring com-
parison of various language versions of
a particular act, as well as functional
directives referring to the principles
and objectives of the EU law, or even
European law and international law.
A change in the attitude to the text is
also reflected in references to the pre-
ambles of the EU legal texts.

On the other hand, as is indirect-
ly shown by the judgments analysed
above, administrative authorities ac-
customed to legitimist, i.e. text-based,
application of law use the interpretation
doctrine of the EU law to a much lesser
extent, which undoubtedly results in
the fact that an obligation to act for im-
proving this state of affairs is imposed
on national courts.

Specificity of the interpretation situ-
ation regarding the EU law is reflected
in formal and substantive requirements
laid down in relation to justifications of
interpretation decisions. In fact, the in-
terpreter is required to reveal and con-
sider the entirety of reasons and partial
decisions applied in a particular case,
quoting all relevant linguistic and non-
linguistic arguments to support the re-
sult of interpretation, which makes in-
terpretation an essential and distinctive
feature of the argumentative law model.
It is the change in the interpretation
model that distinguishes the harmoni-
sation process of legal systems, affecting
also beyond the area of validity and ap-
plication of the EU law.
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