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TRANSFER TO THE STATE TREASURY OF THE PROPERTY OF
WAR SUPPORTERS IN THE LIGHT OF THE CONSTITUTION OF
THE REPUBLIC OF POLAND. LEGAL ASPECTS IN THE CONTEXT
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Abstract. This paper contains an analysis of the issue of the scope and manner of
restriction of the right to property on the grounds of the provisions of the Constitution
of the Republic of Poland of 2 April 1997 (Journal of Laws of 1997, No. 78, item 483, as
amended), hereinafter referred to as the Constitution, in the context of the Parliamentary
bill on the amendment of the Constitution of the Republic of Poland of 7 April 2022 (print
no. 2263). This draft postulates the introduction of Chapter XIa, entitled Threat to State
Security, into the Constitution and containing a single provision, Article 234a, stipulating
the premises for the State Treasury’s seizure of the assets of entities supporting armed
aggression located on the territory of Poland. The rationale for the need to introduce
the described editorial unit into the Basic Law is, in the opinion of the drafters, the
need for the Polish state to respond to the aggression of the Russian Federation against
Ukraine that began on 24 February 2022. At the same time, it should be emphasized, that
the assets seized in the above-described manner would be used in full to support the
victims of Russian aggression. This amendment, which is indispensable in the opinion
of the drafters — in the face of Russian aggression against Ukraine — will be assessed by
the author of the study in the light of the provisions of the Constitution regulating the
general prerequisites of property restriction (preservation of the statutory basis, non-
infringement of the essence of the right to property, justification of the restriction by one
of the values..indicated in Article 31(3) Constitution and preservation of the principle of
proportionality), the prerequisites of expropriation and forfeiture. At the same time, in
this summary, the author would like to point out that entities financially supporting the
actions of the Russian Federation vis-a-vis Ukraine can and should be subject to sanctions
in the form of seizure of their assets located on the territory of Poland, because Russian
aggression war is a manifestation of an action that finds no justification.
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MEPEOAYA O OEPXXABHOIO KASHAYEUCTBA MAMHA
CYB’EKTIB FOCNOAAPHOBAHHS, LLIO 3ABE3MNEYYIOTb
BEJEHHSA BOVOBWUX OIA Y CBITNI KOHCTUTYLII
PECIMYBJIKW NONbLLUA. MPABOBI ACMEKTU Y KOHTEKCTI
NMAPNIAMEHTCbKOIO 3AKOHOMPOEKTY NPO BHECEHHA
3MIH 0O KOHCTUTYLII PECNYBNIKA NONbLLA

AHoTtanis. Le mouTiIKeHHSI MiCTUTh aHaIi3 MUTAHHS 00CSTYy Ta CII0CO0y 0OMeKeHHS
MpaBa BJIACHOCTI Ha MifcTaBi momoskeHb KoHerutynii Pecriy6miku ITosblna Bim 2 KBiTHS
1997 poky (3akoHogaBumii BicHMK 1997 p., N2 78, 1103. 483, 3 HACTymHUMM 3MiHaMM), Aaji —
KoHcTuTy1isl, B KOHTEKCTI [TapaMeHTChbKOTO 3aKOHOTPOEKTY PO BHeCeHHS 3MiH A0 KoH-
ctutytii Pecrry6siky ITonbina Bim 7 kBiTHS 2022 poky (ApyK. N2 2263). LIuM ITpOeKTOM ITe-
penbauaeThest BHeceHHs 10 KoHerutyiii posainy Xla «3arposa aepskaBHii 6esmnerti», sKuii
MiCTUTMME €AVHY HOPMY — CTaTTIO 234a, 1110 repeadavac miacTaBy AJis apenTy Jlepskas-
HOIO CKapOHMIIEI0 aKTUBIB Cy0’€KTIB, SIKi MiATPMMYIOTh 30pOJTHY arpeciio, po3TalloBaHMUX
Ha TepuTtopii Pecry6imiku Iosbina. OGrpyHTYBaHHSIM HEOOXiAHOCTI BHECEHHS 3a3HAaUeHO1
pemaxiiiiftHoi mpaBku g0 OCHOBHOrO 3aKOHY BUCTYIIA€, Ha JYMKY PO3PO6GHMUKIB, HEO6Xi -
HiCTb pearyBaHHs MOJIbCbKOI lep>kaBy Ha arpecito Pociiicbkoi @enepaliii mpotu YKpaiHu,
sika poarnoyvasnacs 24 mororo 2022 poxy. IIpu upomy, CIifl MigKpecInTu, o akKTUBU, KOH-
(dickoBaHi y BUIlleOIMCaHMit CrIocio, 6yayTh y TOBHOMY 00CsI3i BUKOPMCTaHI /IS MiATpUM-
KM JKepTB pociiicbkoi arpecii. Llg mompaBka, sika € Heo6XiTHOI0, Ha TYMKY PO3POOHMKIB,
B YMOBAax pOCiiicbKoi arpecii mpoTu YKpaiHu, OL[iHIOETbCS aBTOPOM AOC/TiIKeHHS Y CBiT/Ii
TTOJIOKeHb KOHCTUTYIIII, 110 PerysiooTh 3arajbHi IepeayMoBy OOMeKeHHSI TTpaBa Bjac-
HOCTi (36epekeHHS 3aKOHHOI MificTaBy, HEIIOPYIIeHHS 3MiCTy IIpaBa BJIaCHOCTI, OGIPyH-
TOBAHOCTi 0OGMEXKEHHS SIK OfHi€il 3 MiHHOCTel, 3a3HaueHnx y 4. 3 ¢T. 31 Koncturyiii, Tak
i JOTpMMaHHS IPUHIMITY ITPOTIOPIIITHOCTI), TepeTyMOBM eKCITpoITpiamii Ta KoHdicKarrii.
BopHouac y 11iit aHOTaI1ii aBTOp XOTiB 61 3a3HAUMTH, IO [0 Cy6’€KTIB, sIKi (hiHAHCOBO ITif-
TPUMYIOTh Aii Pociiicbkoi @emepaiiii om0 YKpainm, MOKYTb i TOBMHHI GyTH 3aCTOCOBaHi
CaHKIIii Y BUITISIAI apelliTy iXHiX aKTUBiB, pO3TalllOBaHMX Ha TepuTopii [1o/blili, OCKiIbKYU
pociiicbka arpecuBHa BiliHa € MPOSIBOM [iii, Ika He Ma€ >KOAHOTO BUITPaBAaHHSI.

KmrouoBi cimoBa: KoHCTUTYIIISI, eKCITpoITpialisl, KoHdicKaIllis, mpaBo BIACHOCTi, MaifHO.
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Introduction. On 7 April 2022, the
Speaker of the Sejm of the Republic of
Poland received the Parliamentary bill
on the amendment of the Constitution
of the Republic of Poland of 7 April 2022
(print no. 2263) [1] introducing into the
Basic Law [2] Chapter XIa entitled Threat
to State Security and containing one pro-
vision of Article 234a, which, in the in-
tention of the drafters, would constitute
the legal basis for the State Treasury to
take over the assets of certain entities.
According to the draft, the condition for
seizure of assets by the State Treasury
would be an armed attack carried out
by a foreign state on the territory of the
Republic of Poland (hereinafter referred
to as the Republic of Poland) or on the
territory of another state, causing at the
same time a direct threat to the internal
security of the Republic of Poland. The
property taken over here would be the
property of natural persons who are not
Polish citizens, legal persons and other
entities, which is located on the territory
of the Republic of Poland. The basis for
the aforementioned takeover would be
the existence of a presumption that the
assets are or may be used in any part to
finance or otherwise support an armed
attack perpetrated by a foreign state or
actions related to such an attack, in par-
ticular due to personal, organisational or
financial links of the owner of the assets
with public authorities of that state. At
the same time, the seizure of this prop-
erty would take place by operation of law
and without compensation, while the de-
tailed procedure (scope of the presump-
tion and exemptions from the presump-
tion) would be determined by law.

The rationale for the need to intro-
duce the described editorial unit into the
Basic Law is, in the opinion of the draft-

ers, the need for the Polish state to re-
spond to the aggression of the Russian
Federation against Ukraine that began
on 24 February 2022. The assets seized
in the above-described manner would be
used in full to support the victims of Rus-
sian aggression. At the same time, in the
justification of the project in question,
its authors draw attention to the insti-
tution of expropriation with just com-
pensation currently existing in the legal
order (Article 21(2) of the Constitution),
which, in the opinion of the project pro-
ponents, cannot be applied in the case of
the above-mentioned entities.

The author of this paper wishes to
answer three fundamental questions:
In the light of the Constitution, is such
a far-reaching interference with private
property as proposed in the bill on the
amendment of the Constitution permis-
sible? If constitutional regulations al-
low such interference, are there already
constitutionally founded institutions in
the legal order that make such a take-
over possible? How should the proposed
amendment be assessed from the point
of view of the requirements for constitu-
tional norms?

Previous scientific studies of the
discussed issue. The subject of this sci-
entific article has not been the subject of
wider scientific research in Poland so far.
Short monographs (for example opin-
ion of the Polish Supreme Bar Council —
NRA) based on arguments focused on in-
ternational and EU law, without deeper
anchoring in Polish constitutional law.

Main purpose of research. The au-
thor of this paper wishes to answer fun-
damental question: how should the par-
liamentary bill on the amendment of the
Constitution of the Republic of Poland of
7 April 2022 (print no. 2263) be assessed
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from the point of view of the require-
ments for constitutional norms.

The right to property in the light
of the Constitution. Two provisions of
the Constitution, i.e. Articles 21 and 64
[3], are of fundamental importance for
the issue at hand, although the Basic
Law also refers to property in other pro-
visions (Article 46, Article 165, Article
218). The norms of constitutional law,
as well as the concepts used in them, are
characterised by exceptional generality
and higher abstractness than ordinary
laws, while “their content is saturated
to a large extent with elements of polit-
ical ideology” [4]. As such, one should
not expect exceptional precision in the
provisions of the Basic Law: “for the
Constitution speaks - in the language of
legal principles” [5]. Very importantly,
in one of its rulings, the Constitutional
Tribunal (hereinafter referred to as the
TK) expressed the view that, taking into
account the provisions of Articles 20,
21(1), 64 and 165(1), “on the grounds of
the Constitution of the Republic of Po-
land there is a uniform understanding of
the notion of property” [6]. On the other
hand, in another ruling, the Constitu-
tional Tribunal states that, taking into
account the constitutional norms in the
Polish state, there is no justification for
the thesis that the notion of “ownership”
appearing in the content of Article 64 of
the Constitution, “should be ascribed a
broad character and identified with the
entirety of property rights” [7] .

On the basis of the fundamental law
in force, all property has been equalised
in the sense of legal protection, therefore
its subjective form is of no significance
[8]. The use of a kind of silence in Arti-
cle 21 (the legislator does not explicitly
specify whether all property is subject
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to protection, both private property, re-
ferred to in the preceding provision, as
well as public property) is of great signif-
icance for the discussed subject matter,
because it indicates the will of the legis-
lator to guarantee all property and thus
not to limit itself only to private property
[9]. All property is subject to the protec-
tion of the state. Both the one which sat-
isfies the needs of the owner, as well as
collective, state or communal property
[10]. In turn, all the cited types of prop-
erty correspond to the disposition of Ar-
ticle 140 of the Civil Code [11]. It should
also be mentioned that the Constitution-
al Tribunal noted [12], that the provision
of Article 64, paragraph 1 grants the right
to property, the right of inheritance and
the right to other property rights to ev-
eryone, whereas paragraph 2 concerns
the subjective equality of these rights.

The problem of the scope of per-
missible restrictions on the right to
property

Under the Polish Constitution, as in
the case of other modern fundamental
laws of contemporary democratic states,
property is not an absolute right. Lim-
itations of property are therefore legally
permissible on the grounds of the Con-
stitution. From this it follows that the
protection of property is not absolute
either [13]. As early as in the 19th centu-
ry, the view was developed that the right
to property should be exercised in such a
way that its benefits include not only the
owner, but also society [14].

In its judgment of 12 January 2000,
the Constitutional Tribunal noted that
the right to property may be subject to
limitations, despite the fact that it is
the most complete of all property rights.
Therefore, it is not a matter of debate
whether the legislator may introduce




certain limitations as such, but it is, af-
ter all, important to observe “the consti-
tutional framework within which a right
subject to constitutional protection may
be limited” [15]. As regards the latter,
various constitutional standards apply,
e.g. the principle of equality, the legali-
ty and fairness of the interference, their
statutory basis [16]. According to the
Constitutional Tribunal, the indication
of the prerequisites of limitations to the
right to property does absolutely not ex-
clude the consideration of the general
principle from Article 31(3) of the Con-
stitution. For the function of this pro-
vision “boils down to the determination
of certain impassable limits of state in-
terference (...) in the sphere of constitu-
tionally guaranteed rights and freedoms
of the individual” [17]. It is not permis-
sible to treat Article 64, paragraph 3 of
the Constitution as a special provision
and thus to exclude the general princi-
ple of Article 31, paragraph 3. In view of
the above, it should be recognised that
the admissibility, on the grounds of the
Constitution, of limitations to the right
to property must be viewed through the
prism of the two aforementioned provi-
sions of the Constitution. Therefore, 4
basic prerequisites for this legal interfer-
ence can be mentioned: 1) preservation
of the statutory basis, 2) non-infringe-
ment of the essence of the right to prop-
erty, 3) justification of the restriction by
one of the values...indicated in Article
31(3). Constitution, 4) preservation of
the principle of proportionality [18].

As regards the first condition men-
tioned, the exclusive statutory route
as understood by the Court is to be un-
derstood literally. This means that the
possibility of subdelegation, i.e. “the
delegation of legislative competence to

another body, is excluded, by analogy
with the exclusion of such a possibility
with regard to regulations implementing
laws” [19]. Explaining the meaning of the
second premise, the essence of the right
would be violated when the restrictions
would affect “the fundamental powers
constituting the content of the right in
question and prevent the right from per-
forming the function it is intended to
perform in the legal order” [20]. Third-
ly, Article 31(3) of the Constitution in-
dicates that the limitations in question
may be established only when it is nec-
essary “for its security or public order or
for the protection of the environment,
public health and morals, or the free-
doms and rights of other persons”. At the
same time, the Constitutional Tribunal
noted that limitations may be imposed
only in the situations enumerated in Ar-
ticle 31(3) [21]. Fourthly, the Constitu-
tional Tribunal notes that the premise of
necessity expressed in Article 31(3) thus
encompasses the postulate of necessity,
usefulness and proportionality of limita-
tions [22].

The legislature’s interference with
the right to property, which is the most
far-reaching interference, is the forcible
expropriation of it [23]. The Constitution
knows two such cases, namely expropria-
tion and forfeiture. Expropriation is reg-
ulated by Article 21(2) of the Constitu-
tion, which states that it is possible with
just compensation and only when it is
done for public purposes. Just compensa-
tion - is just compensation”, i.e. it must
show equivalence, “as only such does not
violate the essence of compensation for
the property taken (...)” [24]. Finally, it
should correspond to the economic val-
ue of the property [25]. It is absolutely
right to admit to the authors of the pro-
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posed amendment to the Fundamental
Law that the essence of the institution
of expropriation excludes the possibili-
ty of its application to entities support-
ing the aggression, since granting them
compensation would be at odds with the
sense of the proposed amendments to
the Constitution, aimed at eliminating
the possibility of financing this armed
aggression from the territory of the Re-
public of Poland.

In conclusion, it is worth emphasis-
ing once again the fundamental, devel-
oped purpose, worked out in the histor-
ical development of the law, behind the
encoding into constitutional provisions
of norms which, being of key importance
for the functioning of the state, provide
the basis for such interference. “For, as
a rule, the constitutional justification
for the restrictions determining the con-
tent and scope of protection of the right
to property is the social function” [26].
It is worth noting that, for example, in
the Basic Law of the Federal Republic of
Germany, Article 14 states that “the right
to property and the right of inheritance
shall be ensured”, while “the content of
these rights and their limits shall be de-
termined by law” [27]. Of particular in-
terest is the second drafting unit of the
same provision: “Property obliges. The
enjoyment of it is at the same time to
serve the common good” [28].

Forfeiture. In the Polish public
space, there have been many voices
questioning the legitimacy of the dis-
cussed draft law on amending the Con-
stitution in the described scope. Among
others, the Supreme Bar Council (NRA)
expressed its critical view [29]. In the
justification of its position, the NRA in-
dicated that in international law and in
the law of the European Union there are
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already legal regulations allowing for the
‘freezing’ of funds of entities supporting
terrorism, while in the Polish consti-
tutional order there is an institution of
forfeiture, which may cover with its ap-
plication the assets of entities specified
in the bill. The present study is based on
an argumentation devoid of references
to international and EU law, not only be-
cause its object is to discuss the issue of
deprivation of a certain category of en-
tities” assets only on the grounds of the
Polish Constitution, but also due to the
content of the TK judgment of 7 October
2021 [30] being an emanation of the view
on the relationship between domestic
law and EU law of that part of the politi-
cal milieu from which the authors of the
proposed amendment to the Fundamen-
tal Law originate.

The institution of forfeiture, regu-
lated by Article 46 of the Constitution,
constitutes the most severe interference
with the right to property. It is a com-
plete expulsion from property. The pro-
visions of the Constitution do not pro-
vide for any compensation in connection
with forfeiture [31]. Forfeiture does not
always have to be a measure of criminal
repression — “the point is to prevent in-
fringing actions from becoming a source
of benefit (...)” [32]. The object of for-
feiture may be things and its basis may
be a final court decision. The forfeiture
of things is always decided by the court
having jurisdiction over the case, and the
constitutional norm of Article 46 em-
powers the legislator to define by law the
situations in which the forfeiture may
take place [33]. These judicial proceed-
ings must always be of a substantive na-
ture and not merely of a controlling na-
ture [34]. While the primary purpose of
expropriation is to transfer property to




the state in connection with the achieve-
ment of public purposes, the primary
purpose of the forfeiture of property is
to deprive a specific subject of property.
Secondly, the basis for the application of
asset forfeiture is the commission of an
act judged reprehensible by the subject
of the right or a third party, including an
unlawful act [35]. The basis for expro-
priation lacks the reprehensible act of a
specific person. Thirdly, the forfeiture of
an item involves the deprivation of own-
ership of the item leading to a depletion
of property on the part of the owner. This
is different in the case of expropriation,
as compensation is intended, in princi-
ple, to preserve the dimension of the ex-
isting property [36].

The issue of the concept of ‘thing’
within the meaning of Article 46 of the
Constitution has become contentious in
the doctrine. According to some views,
this term, on the grounds of the afore-
mentioned provision, should be under-
stood in the meaning given to it by civil
law [37]. Accordingly, the object of for-
feiture in this sense could be primarily
movable and immovable property. In
view of the guarantee character of Arti-
cle 46 of the Constitution and the refer-
ence of the forfeiture to things, and not
to property, it is inadmissible in the per-
spective of the Basic Law to pronounce
the forfeiture (confiscation) of all the
property of a specific subject [38].

Article 234a, the introduction of
which into the Constitution is postulat-
ed by the bill under discussion, uses the
concept of ‘property’. As is known, this
term does not have a legal definition in
the Polish legal order. It is indicated in
case law and doctrine that this concept
should be distinguished from the concept
of ,,property”’. Although these terms are

sometimes considered to be identical,
they do not have an identical conceptual
scope. The term property is used in two
senses. In the narrower sense, it means
only assets, i.e. property rights, which
can be equated with the concept of prop-
erty. In the broader sense, it means the
totality of property rights and obligations
of a legal entity. Assets are components
of property which can be distinguished as
a set of assets and a set of liabilities being
the subject of turnover, inheritance, the
basis for liability for obligations [39]. The
legal definition of property, however, is
contained in Article 44 of the Civil Code
[40].

It is also worth noting that there are
views that the term ‘thing’ used in Arti-
cle 46 of the Constitution has a broader
meaning than the one resulting from
the provisions of civil law. In the light
of the well-established position of the
Constitutional Tribunal, the meaning
of particular terms adopted in laws may
not prejudge the manner in which con-
stitutional provisions are interpreted, for
then the guarantees they contain would
lose any sense. On the contrary, it is the
constitutional norms that should dictate
the manner and direction of interpreta-
tion of the provisions of other laws [41].
This, on the other hand, implies the con-
clusion that Article 46 of the Constitu-
tion is autonomous in nature and that
it also includes the forfeiture of objects,
property benefits and conglomerates of
things and rights that are functionally
related to each other (including, for ex-
ample, an enterprise) [42].

Summary. In the light of the provi-
sions of the Polish Basic Law, it is possi-
ble to interfere with the right to property
even by depriving a given subject of this
right altogether. For example, it should
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be pointed out that the Constitution
knows the concept of forfeiture which
may be applied to an entity whose be-
haviour is assessed as reprehensible, in-
cluding illegal. Referring to the entities
described in the bill in question, financ-
ing or supporting an armed attack perpe-
trated by a foreign state on the territory
of the Republic of Poland or on the terri-
tory of another state, thus causing a di-
rect threat to the internal security of the
Republic of Poland, is conduct worthy of
the highest condemnation. Applying this
to the realities existing as of 24 February
2022. — entities financially supporting
the actions of the Russian Federation
vis-a-vis Ukraine can and should be sub-
ject to sanctions in the form of seizure
of their assets located on the territory of
the Republic of Poland. Such a reaction
would be a manifestation of disapproval
of the violation of international treaties
and agreements, for an aggression war is
a manifestation of an action that finds no
justification.

As the proponents rightly point out,
and as was also explained in the study in
question, the institution of expropria-
tion regulated by the Constitution can-
not be applied to the above mentioned
entities. The author of the present study
has, however, far-reaching doubts due to
divergences in interpretation, whether
the institution of forfeiture in the form
as it currently exists in the Constitution
may be applied in order to deprive the
property of entities supporting armed
aggression located on the territory of
Poland, even if this particular forfeiture
would be regulated by a separate act. The
application of forfeiture, e.g. at one time,
of an entire enterprise belonging to an
entity financing the public authorities of
an aggressive state, could expose such a
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ruling to criticism from the point of view
of constitutional norms. This would, in
turn, further undermine the principle of
legal certainty.

I consider the proposed amendment
of the Constitution by introducing a new
Chapter XIa, as unnecessary. This is sup-
ported by the following arguments. As
has been noted, constitutional norms
should define the principles on which the
social and political system of the state is
based. In my opinion, the provision of
Article 234a touches upon a matter so
detailed that it should not fill the Basic
Law. The detailed manner of deprivation
of property of subjects of a certain cate-
gory should be regulated by an ordinary
law. What is important, however, is that
the provisions of such a law should be
consistent with the Constitution. At the
same time, having in mind the doubts
concerning the issue of constitutional
legitimacy of interference with the right
to property in the form of deprivation of
all “property”, I propose to amend the
provision of Article 46 of the Constitu-
tion and make it read: “The forfeiture
of property may take place only in cases
specified by law and only on the basis of
a final court decision”. Such a solution
would enable the State Treasury to seize
property in the narrower sense meaning
only assets, i.e. property rights, which is
identical to property understood as own-
ership and other property rights, but at
the same time it would not preclude the
adjudication - as e.g. in criminal pro-
ceedings to date — of the forfeiture of
individual items or a collection of items.
The ordinary law in question would then
not use the concept of “seizure of prop-
erty”, but “forfeiture of property”.

It is also worth noting, only in pass-
ing, that according to the draft, the “sei-




“«

zure” of assets would be possible “in
particular” from an entity linked person-
ally, organisationally or financially with
public authorities of the aggressor state.
The drafters, however, lose sight of the
situation in which the aforementioned
entity may be linked in one of the indi-
cated ways, e.g. with a commercial law
entity operating or having its registered
office on the territory of the aggressor
state and financially supporting public
authorities of this state.
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