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ODEPTA TA AKLEENT 9K CNOCOBU PEAJTI3ALITI CBOBOAU BOJII
B LUMBIJIbHOMY MPABI

Anomauisn. Mema cmammi noisizae y eusHavenmi ogepmu ma axuenmy sx cnocobie peanisayii c60600u
80l 6 yusiILHOMY Npaesi. Memoodu docrioncenns: 3azanvHoHayKosi memoou: noziunuil (0edyxuii ma inoyx-
wil, ananizy i cunmesy, abcmpazyeanis i NOPIGHANNL) Ma 2epmeneemuunuil (U000 PO3YMitHsL HAYKOBUX
MeKCmie); CneuiaibHo-HaAYyKosl Memoou: opmanrvio-00eMamuyHuil ma NopieHAIbHO-NPasosuil. Pesynv-
mamu docuioncenns: JTUCnO3UMuUEHICMb YUBLILHOZ0 NPABA 0OYMOBIIOE CNEUUDIKY Ma NPABUILA ICHYEAHHS.
8I0N0BIOHUX NPABOBIOHOCUN, KL TPYHMYIOMbCSL HA BLILVHOMY BOJCBUSLBICHHT, NPUHUUNAX CNPABEOIUBOCIIE
ma c60600u dozoeopy. IIpunyunose snauenns 0N 6CixX Nidzaiy3ei ma IHCMUMymie UUGLILHOZ0 NPABA MAE
PO3YMIHHS cnocobie ma QopM, 3a AKUMU YUACHUKU NPABOGIOHOCUN BUSBLAIOMb GLACHY GO0, HANPABIEHY
Ha cmeopens npas ma 0006’ a3xis. O0nuM 3 K10uosux cnocobis peanisayii c60600u 801 6 UUBLILHOMY NPAB]
€ ohepma ma axuenm, sk 6a3uUc 0N BUHUKHEHHs 00208ipHUX npasosionocun. B docridacenni npudineno
yeazy npagosomy PO3yMIHHIO opepmu ma axuenmy, 8 pe3yibmami 4020 008e0eH0, w0 B0HU € CnOCOOOM
peanizauii c60600u 6ol yuachuxie npasosionocun. Hazonoweno, wo ogpepma ma axuenm € npasomipnumu
KO 810N06I0a10Mb NPUHUUNAM 00208IPHOZ0 NPABA, 4 CaAMe NPUHUUNY C60000U 002080pY Ma 00OPOCOBICHO-
cmi, adixce came 6OHU MAMb KIHOUOBe 3HAUEHHS HA emani ykaiadanus 002080py. 3asnaueno, wo ogepma
ma akyenm rpyHmymocs Ha c60000i 60, SIK MONCIUBOCTIE NPUUMAMU MA Peanizosysamu piwenns. Taxoc
npudiiena yeaza 3navenio ogepmu ma aKuenmy Ha PisHux emanax 00208ipHUX npasosionocun. B pesynv-
mami ub020 3p00IEeHO BUCHOBOK, U Ohepma i akyenm cmaioms Gopmor eupasy ce0600u 6oJi Ha emani
KO CIMOPOHU BUSHAUAIOMb YMOBU 002080pYy ma ykiadaromsy 11020. Bucnosku:1) 00206ip € y3200xcenmsim
c60600u 6011l cmopin ma nompedye NOEOHAHHS BHYMPIUNLOL 6011 (Oaxcanus, iHmepec) ma 601eCUABICHH
y opmi opepmu ma axuyenmy. /[0206ip moxce OGymu OWCHUM JuuLe KOU B0JLS MA GOJLeEUSLELCHNS. CNIGN -
adaiomn; 2) KOIU CMOPOHU BUSHAUAIOMb YMOBU 002080pYy (0ghepma) ma yxiadaroms tiozo (akuyenm) 6io-
bysacmuvcs 3000ymms xoncencycy; 3) ogepma ma axuyenm € npasosorw Gopmoio obiysmku. Ogepenm
BUPANCAE BLACHY €60000Y B0 Uepes NPONO3ULII0 YKIACmu 00206ip, a aKuenmanm, yepes ii npuiHsmms.
To6mo, cmoponu 06iysr0ms 00un 00HOMY, WO Gi3bMYMb Ha cebe neeni 0606’°s13KuU, AKi 6yYoymv SuUKOHYeamu
HanexcHum uunom; 4) c60600a 60 CMoOpin Y3200HCYEMbCS HA eMAani USHAUEHHS YMOE 002080pY MA 1020
yKaaoanms, aoxce axuenm ma ogpepma 6i0o6paxicamv ma niomeeporcyomy 6axicanns Cmopin eCmynumu
Y NPasosioHoCUHU HA BUSHAUCHUX HUMU YMOBAX; 5 ) 6 OCHOBI 0hepmu ma axuenmy 3Haxo0umvcs peaiisauyis
npunyunie c60600u 002060py ma A06POCOGICHOCMI, adce came BOHU MAIOMb KIHOU0BE SHAUCHHS HA emani
yKkaadanns npasouuiy; 6) 002080pu 3 8adamu 601 BUHAOMbCA HeOTUCHUMU Yepes me, W0 NPU YKIAOanHi
002060pY 6 pesyavmami omanu abo NPUMYCY B0JisL KOHMPAZEHMA 3A3HAE HE2ZAMUBHOZ0 BNIUBY, HE BUPANCAE
11020 baxcanms ma ne 8ionosioae tiozo inmepecam. B upbomy eunaoky ogpepma ma axyenm ne 6i0nogioaromo
npunUUnYy 006POGIILHOCTA.

Kmouoei crosa: ogpepma, axyenm, c60600a 60, yusiivie npaso, 00206ipHe npaso, YUGLILHI NPasoeio-
HOCUHU, NPUHUUNU 002080DY, ONCEUABTIEHHSL.

Savchenko Viktor Oleksandrovych,

Candidate of Law, Associate Professor, Research Fellow of the University of Oxford, Oxford, UK; Associate
Professor of the Department of Civil Law Disciplines of V.N. Karazin Kharkiv National University, Kharkiv, Ukraine;
savchenko.viktor@gmail.com; https://orcid.org/0000-0001-7104-3559

32




OFFER AND ACCEPTANCE AS A WAY OF REALISING FREE WILL IN CIVIL LAW

Abstract. The article’s purpose: define offer and acceptance as a way of realising free will in civil law.
Research methods: general scientific methods: logical (deduction and induction, analysis and synthesis,
abstraction and comparison) and hermeneutic (for understanding scientific texts); special scientific methods:
formal-dogmatic and comparative-legal. Results: The dispositive nature of civil law determines the specifics
and rules of relevant legal relations, which are based on free expression of will, principles of justice and free-
dom of contract. Understanding the ways and forms by which participants in legal concerns express their will
to create rights and obligations is of fundamental importance for all sub-branches and institutions of civil
law. One of the critical ways to exercise freedom of will in civil law is an offer and acceptance as the basis for
the emergence of contractual legal relations. The study paid attention to the legal understanding of the offer
and acceptance, as a result of which it was proved that they are a way of exercising the freedom of will
of the participants in the legal relationship. It is emphasised that the offer and acceptance are legitimate when
they comply with the principles of contract law, namely the principle of freedom of contract and good faith,
because they are crucial at the stage of concluding the contract. It is noted that the offer and acceptance
are based on free will, as the ability to make and implement decisions. Attention is also paid to the meaning
of the offer and acceptance at various stages of the contractual relationship. As a result, it was concluded that
the offer and acceptance become a form of expression of free will at the scene when the parties determine
the terms of the contract and complete it. Conclusions: 1) the contract is an agreement of the parties’ free will
and requires a combination of internal will (desire, interest) and expression of will in the form of an offer
and acceptance. Only when the will and the expression of will coincide can the contract be valid; 2) when
the parties harmonise the terms of the contract (offer) and conclude it (acceptance), the consensus is reached;
3) offer and acceptance are the legal form of a promise. Thus, the offeror expresses his free will through
an offer to conclude a contract and the acceptor through its acceptance. That is, the parties promise each other
that they will undertake specific duties that they will perform adequately; 4) the freedom of will of the parties
is agreed upon at the stage of defining the terms of the contract and its conclusion because the acceptance
and offer reflect and confirm the desire of the parties to enter into legal relations on the terms determined by
them; 5) the basis of the request and acceptance is the implementation of the principles of freedom of con-
tract and good faith because they are of crucial importance at the stage of concluding the contract; 6) con-
tracts with defects of will are recognised as invalid because when concluding a contract under the influence
of deception or coercion, the counterparty’s will is negatively affected, does not express his wishes and does
not correspond to his interests. In this case, the offer and acceptance do not comply with the principle of vol-
untariness.

Key words: offer, acceptance, freedom of will, civil law, contract law, civil legal relations, contract prin-
ciples, expression of will.

ITocranoBka npoGaemu. Odepra Ta axienT
MalOTh BUpIillaJbHE 3HAYEHHS JJII BUHUKHEHHS
JOTOBipHUX IpaBoBigHocuH. Came 4yepe3 HUX M-
TBEP/KYIOTHCS BITIOBIHICTD TPABOUYMHY TTPUHITH-
aM JIOTOBIpPHOTO TIpaBa, BizoGpaskaeTbest 106po-
BiJIbHICTH Ta GakaHHSI CTOPIH YKJIACTH JIOTOBIp.
Odepra Ta akienTt JeMOHCTPYIOTh BOJIIO CTOPiH,
Y3TOJIKYI0UM il BHYTPINTHIO Ta 30BHIIHIO (DOPMU.
Kousnt odpepra Ta akienT He BizoOpakaoTh CBOOOLY
BOJII YUYACHWKIB TIPABOBIIHOCHUH, Tl JIA€ Mi/ICTABU
TSl BABHAHHS TIPABOYMHY HeiicHUM. 3 ypaxyBaH-
HSIM 3a3HaYEHOTO BBAKAETHCS 32 HEOOXIIHE TTPOBe-
JNEeHHS IOCTiPKeHHS 0(bepTH Ta aKIeNnTy Y iX B3a€-
MO3B’SI3KY 31 CBOGO/I010 BOJII.

AHali3 OCTaHHIX OCTIKeHb i MyOJiKamiii.
[TpaBoBa mpobGiemMaTHKa PO3yMiHHS OhepTH Ta
akKIenTy sK crnocobiB peasnizaiii cBoO6oAM BOJI
B IIMBIJIBHOMY TIPaBi He 3a3HaJIa CIeIiaTbHUX 10CITi-
mkerb. Okpema yBara OyJia TpUjIiJeHa IIUTAHHSIIM,

sIKI KOPEeJIIOIOTHCS 3 TEMOIO ITi€l CTaTTi. 30KpeMa Taki
nocaimxenns npopoauan T.B. boxnap, I'B. Kouic-
HuKoBa, H. Ky3znenosa, A.A. Mepexko, O.B. Mopos,
I.B. Cumnspesuu, B.C. Onodpeii, JI. IlIkBapok,
M. A. Eisenberg, C. Fried, D. Hutchison, P. Lerner,
C. List, M. Lobban, R. Zimmermann Ta iH.

Meroilo cTaTTi € BU3HaYeHHsT O(DepPTH Ta aKIIENTY
SIK cII0co6iB peastizallii cBo6O1 BOJIi B IIUBIIBHOMY
IIpaBi.

Buxknan ocHoBHOTrO Marepiary. /[ncro3uTus-
HIiCTB IIMBLIBHOTO ITPaBa 06YMOBIIIOE crielndiky Ta
MpaBuUja iCHYBaHHS BiJIIOBI[HUX TTPaBOBITHOCHUH,
SIKi TPYHTYIOTbCSd Ha BIJIBHOMY BOJIEBUSBJIEHHI,
NPUHIUIIAX CHPaBEIJIMBOCTI Ta CBOOOAM JIOTO-
Bopy. [IpuHIIUTIOBE 3HAUEHHS I/ BCIX TiTaNy3ei
Ta IHCTUTYTIB IMBIJIBHOTO TIPaBa Ma€ PO3YMIHHSI
c1ocobiB Ta GopM, 3a IKMMHU YYACHUKH ITPaBOBi/I-
HOCHH BUSIBJISIIOTH BJIACHY BOJIIO, HallpaBJieHy Ha
CTBOPEHHS IIPaB Ta 0008 3KiB. OIHIM 3 KJIII0YOBUX
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crocobiB peasizanii ¢cBOGOAN BOJI B IUBLIBHOMY
npasi € odepra Ta akienT, ik 6a3uc JJIsT BUHWK-
HEHHSI JIOTOBIPHUX MTPABOBITHOCHH.

Jlst Toro 106 odepra Ta axkient OyJu IpaBo-
MIpHUMM, BOHU MAalOTh BIiJIIOBIJIATH TPUHITATIAM
porosipHoro mpasa. M.A. AiizeHOepr BHOKPEMUB
YOTUPU OCHOBHi TPUHIMITM JIOTOBiPHOTO IpaBa:
1) MeToI0 JI0TOBIPHOTO TIpaBa Ma€ Oy TH JOCATHEHHSI
IiJIell CTOPiH B yrojlaX Mpu JOTPUMAaHHI BiJITOBI/I-
HUX TIOJITUYHUX Ta MOPAJbHUX YMOB, TaKUX SIK
cBobo/a BiJl MPUMYCY Ta IMIaxpaiicTBa, Ta JOTPH-
MaHHsI BiIMIOBiIHUX OOMEKEHb, TAKUX SIK J[i€3/1aT-
HICTh Ta 3aKOHHICTH; 2) YMOBU Ta OOMEKEHHSI Ha
NOCSITHEHHS 11iJIell CTOPIH B yT0/1aX, a TAaKOXK CIIO-
cib Tpu SIKOMY BOHHU BCTaHOBJIIOIOTHCS, TTOBHUHHI
CKJIAZIATUCS 3 TaKUX MPaBWJI, SKi HalKpaile Bpa-
XOBYIOTh YCI TOJITUYHI, MOPaJibHI Ta eMIipuJHi
MpaBuUJIa, 10 3aCTOCOBYIOTHCS i 3aC/IyTOBYIOTH Ha
noBary; 3) SIKIIO CTOPOHM TMPSMO YW OMOCEPEIKO-
BaHO He BPETYJIOBAJIM THUTAHHS, BOHO MA€ Pery-
JIIOBATHCS TIPABUJIOM 32 YMOBUYAHHSM (3aKOHOM);
4) iHIIII HOPMU JIOTOBIPHOTO TIPaBa, Taki SK Ti, 10
PETYJIIOI0Th MOKJIUBICTh TPUMYCOBOTO BUKOHAHHS
3000B’s13aHHsI, 3acOOM TIPABOBOTO 3aXUCTY BiJ
HOpYyIIeHHsT 3000B’13aHHsI, BUIIPABIaHHSI HEBUKO-
HaHHsI 3000B’s13aHb, HACJIIIKM HEBUKOHAHHSI YMOB
JIOTOBOPY, TOBUHHI BU3HAYATUCA Tak camo [§, c. 21].

3a3HaueHi TEOPeTUYHI TPUHIIUIIN KOPEJIO-
I0ThCSI 3 HOPMATUBHUMHU BUMOTaMU 3aKOHOJIAB-
cTBa pidHUX Kpainn. 3okpema y DpaHniiii 10 moro-
BIPHUX TIPUHIIMIIB BiJHOCSATH CBOOOMLY IOTOBOPY
[7, cr. 1102], o6GoB’si3KOBiCTh  BUKOHAHHSI
[7, cr. 1103] ta mobpocosicHicts [7, ct. 1104].
0.0. Mepexkko TTPOBiB y3araJibHEHHS JIOTOBIPHUX
npunnumis Aurmii, ®paniii, Hizepiangis, Himeu-
yunn, CIIIA Tta immumx kpaid. Bin 3ampornonyBaB
aBTOPCbKe GauyeHHs! IIPUHIIMIIIB JIOTOBIPHOTO TIpaBa
Ta BiZIHIC 0 HUX HPUHIUI CBOOOAW JIOTOBOPY,
CIIpaBe/IMBOCTI, 10OPOCOBICHOCTI, PO3YMHOCTI,
000B’SI3KOBOCTI  BUKOHAHHSI JIOTOBOPY, JIOBipH,
HE3JIOBJKUBAHHS [IPaBOM, CIIIBPOOITHUI[TBA Ta PiB-
HompaBHOCTI cTopiH [3, ¢. 52—-93]. [Ipore yacTuna
HaBeJIEHUX TPUHIIMITIB HE € XapaKTePHUMU CYTO
JUISL IOTOBIPHUX BiJIHOCHH Ta AyOJIIOI0Th 3arajbHi
3acajy IUBLIBHOTO MPaBa.

H.C. KysHenosa BilHOCUTb /10 IPUHITUIIIB JIOTO-
BiPHOTO ITpaBa cBOOO/LY JI0TOBOPY, CBOOOLY T IIIPH-
EMHUIIBKOI [isIIbHOCTI (He 3a00pPOHEHY 3aKOHOM),
CYy/IOBUH 3aXWUCT IMBLIBHOTO TIpaBa Ta iHTEPECY,
CIIpaBe/JIMBICTh, JTOOPOCOBICHICTh Ta PO3YMHICTh
[2]. Taky x mosumito Bucsosaoe T.B. Boxnap
[1,c. 110-122].

Mu BBaxkaemo, 1110 B OCHOBI 0hepTH Ta aKIENTy
3HAXOUTHCS peastizallis IPUHIIUIIB CBOOOIM 10T0-
BOPY Ta J00POCOBICHOCTI, a/)ke caMe BOHM MaiOTh
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KJIIOYOBE 3HAYEHHsS Ha eTali yKJIaJaHHS I0TO-
BOPY. 3a3HaueHl MPUHIUIN € TIPSIMUM BTIJIEHHSIM
HOHSITTS CBOOOM BOJIi, IKYy Ha3WBalOTh «CBOOO-
JI010 [Iiii», «cBO6O/I0I0 BUOOPY», a0 «MOKJIMBICTIO
nigatu 6e3 oOMekeHb HeoOXiTHOCTI Y T0JTi>, «3/1aT-
HICTH MiITH Ha BJacHWil poscyn» [12, c. 15]. Mu
BBaKaeMO, 110 CBOOO/IA BOJII 11 3/[aTHICTh JIIOAUHU
YCBIJIOMJIEHO, BIJIBHO Ta CAaMOCTIMHO NpUMaTH Ta
peasi3oByBaTH PIlIEHHS MO0 yYacTi B IUBIJIb-
HUX [PAaBOBITHOCHHAX, IIJITXOM BUMHEHHS JIiit a00
6e3/isIbHOCTI, PO3IMOPSI/KEHHST  Cy0'€KTUBHUMU
[UBIJIBHUMU TIpaBaMK Ta BUKOHAHHSI OGOB'SI3KiB,
a TaKO’K MOYKJTMBOCTI HECTH MPABOBY BiIIOBIIAIb-
HiCTH 3a HUX |5, . 141].

Buxonsun 3 HaBesieHOTO TIOHATTSI MOKHA TIPH-
MyCTUTH, 10 OdepTa Ta aKIEeNT I'PYHTYIOThCS Ha
cB0OO/Ii BOJI, IK MOKJIMBOCTI IIPUIIMATH Ta peati-
30BYBaTH BJIACHI pPillleHHS.

CBoGoj1a BOJIi peaslisye€Tbcsl Ha TPhOX eTarax
JIOTOBIDHUX TIPABOBIHOCWH: 1) KOJW CTOPOHU
BU3HAYAIOTh YMOBH JIOTOBOPY; 2) KOJU CTOPOHU
VKJIQ/Iat0Th JIOTOBIP; 3) KOJM CTOPOHU BUKOHYIOTh
noroBip. Bosg cTopiH y3ro/KyeTbcs Ha TEPIINX
JIBOX eTarax, ajke akienT ta odepra BimoOpaxka-
I0Th Ta TATBEPIKYIOTh OakaHHSI CTOPIH YKJIACTH
norosip. Ha Tperbomy erarri, cBoOoa BOJIi KOHTP-
areHTiB HalpaBJieHa HAa HEJIOMYIIEeHHS TOPYIIeHHS
30008’ sI3aHHSI.

MeTtoto eramiB KOJIM CTOPOHW BU3HAYAIOTh
yMoBU J10TOBOPY (odepTa) Ta yKJIAJAlTh WOTO
(akrtenr) € 3100y TTs KOHCeHcycy. Konernist HeoO-
XiIHOCTI KOHCEHCYCY [IJISI BAHUKHEHHS I0TOBiPHUX
MIPaBOBITHOCUH PO3POOUJIN  IOPUCTH  TPUXHIIb-
HUKU TIPUPOTHOTO TIPABA y CIMHAIITOMY CTOJITTI
[14, c. 559]. 3roaoMm KoOHIIEIIlisT KOHCEHCYCY BilO-
Opasuiach y MexaHizmi odepTv Ta akIenTy sKi
B pe3yJibTaTi cTajii HeoOXiZIHOI YMOBOIO JIJIst YKJIa-
nanng porosopis [10, c. 173].

Odepra Ta akuenTt € npaBosoio Gopmoio 00i-
gk, Tak odepeHT BHpaskae BJacHy cBOOOIY
BOJII Yepe3 TIPOIO3UILii0 YKIACTHU JOTOBIP, a aKIlen-
TaHT, 4yepes ii npuitHaTTa. To6To, cTOpOHM 00i-
ISAI0Th OJIMH OJIHOMY, 110 Bi3bMyTbh Ha cebe IeBHi
000B’s13KM, sIKi OyayTh BUKOHYBATH HaJIe;KHUM
yuHOM. Hampukian, 3a J0roBOpOM KYIiBJIi-TIPO-
JIaKy MPojiaBellb 00illsi€ TIepeaT ToBap 3a MeBHY
cymy (odepra), a HOKyTelb 06iIsI€ 0o OIIaTUTH
Ta TPUNUHATH (AKIIENT).

OO6instHKa TPYHTYETbCS Ha MPHUHIUIN 100pO-
BITBHOCTI, aJKe YKJIaJIaHHs JIOTOBOPY il TPUMY-
COM TIOPOJKyBaTuMe Baau BoJi. [Ipumyc moske
BUpaKaTHCS Y (Di3MYHOMY HACHIIBCTBI 260 MCHXO-
JIOTIYHOMY BIUIMBI — TOrpo3i. B 1boMy BHUTAAKY
BOJISI BBAJKAETHCST yIIEPOJIEHOTO SIKITO MOrpo3a OyJia
MPOTUTIPABHOIO, PEAJBHOI0 Ta BUKJIUKAE CTpPax,




a TOMYy He Ma€ 3HaueHHs1 [6, ¢. 26]. Cxoska cutyartis
BiZIOyBa€ThCsI 1IPH YKJIaJaHHi OTOBOPY TIi/] BILJIHU-
BoM omanu (dolus), ajpke BoJist KOHTpareHTa 3a3Ha€E
HEraTHBHOTO BILIMBY, HE BUPAKA€E OT0 OaskaHHs Ta
He Bianosizae ioro intepecam. O6ilAHKA He MOKe
OyTH TIPOCTO HaB'sI3aHA KOMYCh, aJ[)Ké CTOPOHA MA€
6axxaru OyTH ii 6eredimiapom [9].

CynoBa nasiara y nuBuIbHUX ciipaBax Bepxos-
Horo Cyay YkpaiHu y CcBOIHl MOCTAaHOBI 3a3HAYAE,
[0 BOJISI CTOPIH IIOJISITAE B iXHill 3TOMAI B3STHU Ha
cebe 11eBHI 000B’sI3KM, BOHA MMOBUHHA OYTH B3aEM-
HOIO, JIBOCTOPOHHBOIO i CIIPSIMOBAHOIO Ha JIOCST-
HeHHs1 TeBHOI Metw [4]. Takum d4mHOM, JOTOBIp
€ Y3TO/KEHHSIM CBOOOM BOJI CTOPIH Ta MOTpedye
MOEIHAHHS BHYTPIIIHBOI BOJIi (OakaHHsI, iHTepec)
Ta BOJIEBUSABJIEHHS y (opMi odepTu Ta aKIenTy.
Jlorosip mMoske OyTH JifICHUM JIMIIIE KOJU BOJISI Ta
BOJIEBUSIBJIEHHS CITiBIIa/1at0Th. Koy BOHM He CITiBII-
aJIal0Th, BUBHAETHCS MMPUMAT BHYTPIIIIHBOI BOJII HAJT
30BHIIIHBOIO, MO MiITBEP/KYETHCS BUBHAHHSIM
HeIIICHUMU TTPaBOYMHIB 3 BajlaMH BOJII.

TakuM 4MHOM, akienT Ta odepra € crIocoboM
peanizanii cBobomyu Bosi. BoHU 3a10BOJIBHSIOTH
OCHOBHY YMOBY YKJIQJIaHHST IOTOBOPY - TOCATHEHHS
CTOPOHAMM TBEPIOi B3AEMHOI 3TO/IM, a/I’Ke TTPOIIO-
3WIlisl, siKa He OyJia MPUITHATA, HE MOXKe CTBOPUTH
JIOTOBIp, a aKIenT Mae Bifnosigatu odepri [13].

Hanpukinmi ciaig gomaru, 1o csBoboga BoJi
MO’K€ 3HaXOIUTU BUPAKEHHS Yepe3 KOHCTPYK-
1ii, BiAMIHHI Bif TpaawIiitHOl Mozesi odepTu Ta
aKIeNTy, 0 Ja€ 3MOTY aHaji3yBaTH igeio 00i-
ISTHKY, KOHTPAKTY Ta 3TOJU 3 IMTUPIIOI TOYKH 30PY
[11, c. 49]. I1e 3yMOBJIIO€E JIOTIIBHICTD MPOBE/IEHHS
OKpPEMUX JIOCJi/IPKEHb, TPUCBIYEHNX BU3HAYEHHIO
IIPAaBOBOT'O B3a€MO3B’SI3KY CBOOO/IM BOJII Ta HEIOTO-
BipHUX 3000B’s13aHb.

BucnoBku. IIpoBenenuii anamis 103BOJISIE 3PO-
OWUTH HACTYIIHI BUCHOBKU:

JloroBip € y3ro/KeHHsIM CBOOOIN BOJIi CTOPiH Ta
noTpebye MoeHaHHS BHY TPIlTHBO1 BOJIi (GakaHHS,
iHTepec) Ta BOJIeBUsIBJIEHHS y ¢dopmi odeptu Ta
aknenry. /[oroBip Moxke OyTH AICHUM JIUIIE KOJIU
BOJISI Ta BOJIEBUSIBJIEHHS CITiBIIA/IAI0Th.

Kosu croporn BM3HAYAIOTh YMOBU [IOTOBOPY
(oepra) Ta ykiamaioTh ioro (akienT) BigOyBa-
€ThCSI 3[I00YTTsI KOHCEHCYCY.

Odepra Ta akuenTt € npaBoBoo GopMoI0 00i-
nsgHKK. Tak odepeHT BUpakae BjaacHy cBoOOLy BOJI
yepe3 MPOIO3UIIII0 YKJIACTH IOTOBIpP, a aKIIeITaHT,
yepes ii npuitHaATTi. To6TO, CTOPOHM OBIIAIOTH OUH
OJTHOMY, 1110 Bi3bMyTb Ha cebe meBHi 000B’sI3KH, SIKi
OylyTh BUKOHYBATH HAJIEKHUM YHHOM.

CBoboj1a BOJIi CTOPIH Y3TO/KYEThCSI Ha eTarri
BU3HAYEHHSI YMOB JIOTOBOPY Ta WOTO YKJaJaHHS,
ajizKe akIent Ta odepra BizgoOpaskaoTh Ta IiATBep-

JUKYIOTh GakaHHSI CTOPIH BCTYNUTH Y MTPABOBiIHO-
CUHU Ha BU3HAYEHUX HUMU YMOBAX.

B ocHOBI odepTu Ta akienTty 3HaXoUTbCS pea-
Ji3alfist MPUHIMINB CBOOOAN IOTOBOPY Ta 100pO-
COBICHOCTI, aj)ke caMe BOHU MalOTh KJIIOYOBE 3Ha-
YeHHS Ha eTalll YKJIaaHHs I0TOBOPY.

oroBopu 3 BamaMu BOJIi BU3HAIOTbCS HeIiiiC-
HUMU dYepe3 Te, MO0 TIPHW YKJIAJAHHI JOTOBOPY
B pe3yJibraTi oMaHu a0 TPUMYCY BOJIsI KOHTpa-
reHTa 3a3HA€ HEraTMBHOTO BILJIMBY, HE BHPa’Kae
floro GakaHHS Ta He BiANOBiZae ioro iHTepecam.
B npomy Bunasiky odepra Ta akienT He BifIIOBiA-
I0Th IPUHITUITY 0OPOBIJIBHOCTI Ta CIIPABEJTMBOCTI.
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