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the  PrOblem  Of  fOrmatiOn   
Of  the  electiOn cOmmiSSiOnS  in  the  SyStem  

Of  DevelOPment  Of  the  fOrmS  
Of  rePreSentative  DemOcracy  in  ukraine

Abstracts. The article determines that the formation of the election commis-
sions is an important component of the organizational and legal foundations of 
the electoral process, and therefore it is relevant to identify the main problems of 
the process. The author states that the procedure for forming the election com-
missions, in accordance with the national legislation, is determined by the profile 
election laws, depending on the type of election. The article also analyzes the legal 
norms that determine the basic dispositions of forming the election commissions. 
The main problems of formation of the election commissions, such as the princi-
ples of recognition of the right to be a member of the election commissions, in par-
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ticular at the local elections, the legal personality of nominating the candidates for 
positions in the commission, the issues of relations between the subjects and the 
objects of the submission, the complexity of the professional training of the mem-
bers of the election commissions. The article analyzes the criteria that limit the 
citizens’ right to the membership in the election commissions. Attention is drawn 
to the absence of a legal norm for recalling a member of the election commission 
to the lower level at the initiative of the subject of the submission. The problem 
is also the unclear regulation of the principles of formation of the main election 
commission, which is the Central Election Commission. The author also points to 
the existing system of the education and training of the election commission mem-
bers. Based on the results of determining the problems of formation of the elec-
tion commissions at different levels, the author proposes to improve the electoral 
legislation in terms of improving the professional training of the candidates for 
the office, strengthening the democracy and at the same time more clearly regula- 
ting the procedure for forming the main election commission, which is the Central 
Election Commission, ensuring the motivation of election commissions and the 
lower link. The author emphasizes the importance of reviewing the approaches to 
determining the subject of the election commission membership.

Keywords: elections, election commissions, subject of the formation of the 
election commissions, Central Election Commission, representative democracy.

ПРОБЛЕМАТиКА  ФОРМУВАННЯ  ВиБОРЧиХ  КОМІСІй  
В  СиСТЕМІ  РОЗВиТКУ  ФОРМ  

ПРЕДСТАВНицьКОї  ДЕМОКРАТАТІї  В  УКРАїНІ 

Анотація. Визначено, що формування виборчих комісій є важливою 
складовою організаційно-правових засад виборчого процесу, а відтак є ак-
туальним визначення основних проблем процесу. Автор зазначає, що по-
рядок формування виборчих комісій, відповідно до вітчизняного законо-
давства, визначається профільними законами про вибори в залежності від 
виду виборів. Проаналізовано також правові норми, що визначають основ-
ні диспозиції формування виборчих комісій. Визначено основні проблеми 
формування виборчих комісій як то принципи визнання права бути членом 
виборчої комісій зокрема на місцевих виборах, правосуб’єктність висування 
кандидатів на посади в комісії, питання взаємовідносин суб’єктів та об’єктів 
подання, складність професійної підготовки членів виборчих комісій. Про-
аналізовано критерії, які обмежують право громадян на членство у вибор-
чих комісіях. Акцентовано увагу на відсутності правової норми відкликання 
члена виборчої комісії середнього на нижчого рівня за ініціативою суб’єкта 
подання. Проблемою також є нечітка регламентація принципів формуван-
ня головної виборчої комісії, якою є Центральна виборча комісія. Автор за-
значає на наявній системі навчання та підготовки членів виборчих комісій. 
За результатами визначення проблем формування виборчих комісій різних 
рівнів автор пропонує удосконалення виборчого законодавства в частині 
підвищення професійної підготовки кандидатів на посади, посилення де-
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мократичності і водночас більш чіткої регламентації порядку формування 
головної виборчої комісії, якою є Центральна виборча комісія, забезпечення 
вмотивованості до роботи членів виборчих комісій середньої та нижчої лан-
ки. Автор акцентує увагу на важливості перегляду підходів до визначення 
суб’єкта подання до складу виборчих комісій.

Ключові слова: вибори, виборчі комісії, суб’єкт формування виборчих 
комісій, Центральна виборча комісія, представницька демократія.

ПРОБЛЕМАТиКА  ФОРМиРОВАНиЯ  иЗБиРАТЕЛьНыХ  
КОМиССий  В  СиСТЕМЕ  РАЗВиТиЯ  ФОРМ  

ПРЕДСТАВиТЕЛьНОй  ДЕМОКРАТАТии  В  УКРАиНЕ

Аннотация. Определено, что формирование избирательных комиссий 
является важной составляющей организационно-правовых основ изби-
рательного процесса, а следовательно является актуальным определение 
основных проблем процесса. Автор отмечает, что порядок формирования 
избирательных комиссий, согласно отечественному законодательству, опре-
деляется профильными законами о выборах в зависимости от вида выборов. 
Проанализированы также правовые нормы, определяющие основные диспо-
зиции формирования избирательных комиссий. Определены основные про-
блемы формирования избирательных комиссий как принципы признания 
права быть членом избирательной комиссии в частности на местных выбо-
рах, правосубъектность выдвижения кандидатов на должности в комиссии, 
вопрос взаимоотношений субъектов и объектов представления, сложность 
профессиональной подготовки членов избирательных комиссий. Проана-
лизированы критерии, ограничивающие право граждан на членство в из-
бирательных комиссиях. Акцентировано внимание на отсутствии правовой 
нормы отзыва члена избирательной комиссии среднего и низшего уровня по 
инициативе субъекта представления. Проблемой также является нечеткая 
регламентация принципов формирования главной избирательной комис-
сии, которой является Центральная избирательная комиссия. Автор также 
акцентирует на существующей системе обучения и подготовки членов изби-
рательных комиссий. По результатам определения проблем формирования 
избирательных комиссий различных уровней автор предлагает усовершен-
ствование избирательного законодательства в части повышения профессио-
нальной подготовки кандидатов на должности, усиление демократичности и 
одновременно более четкой регламентации порядка формирования главной 
избирательной комиссии, которой является Центральная избирательная ко-
миссия, обеспечения мотивации к работе членов избирательных комиссий 
среднего и низшего звена. Автор акцентирует внимание на важности пере-
смотра подходов к определению субъекта представления в состав избира-
тельных комиссий. 

Ключевые слова: выборы, избирательные комиссии, субъект форми-
рования избирательных комиссий, Центральная избирательная комиссия, 
представительная демократия.
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Formulation of the problem. The 
organizational and legal foundations 
of the electoral process are the basis 
for ensuring the legitimacy of the elec-
tion process and the results of the elec-
tions or referenda. The main problems 
for today in Ukraine are the profes-
sionalization of the election commis-
sion members, their motivation, po-
litical impartiality. The system of the 
formation of the election commissions 
should be transformed and aimed at 
debureaucratization, strengthening of 
the motivation to work, revision of the 
sanctions for violation of the current 
legislation, improvement of the legal 
education of the candidates for posi-
tions.

Analysis of the recent research 
and publications. Issues of organiza-
tional and legal foundations of forming 
the election commissions in Ukraine 
have been addressed by such national 
scientists and practitioners as O. Ba- 
tanov, N. Bohasheva, A. Voytsekhovs-
ka, V. Kovtunets, Y. Klyuchkovsky,  
O. Marchenko, G. Mykhaylyuk,  
M. Ryabets, and others. However, the 
issue of a comprehensive approach to 
improving the quality of the formation 
of the election commissions remains 
poorly understood.

Formulation of the goals of the ar-
ticle. To identify the issues of the for-
mation of the election commissions in 
the system of development of the forms 
of representative democracy.

Presentation of the main mate-
rial. The legal definition of the election 
commissions is in the current Law of 
Ukraine “On the Election of the Presi-
dent of Ukraine”: “Election commis-
sions are special collegial state bodies 
authorized to organize the prepara-

tion and holding of the elections of the 
President of Ukraine and to ensure full 
and equal observance of the legislation 
of Ukraine on the election of the Presi-
dent of Ukraine” [1]. The same defini-
tion is contained in the provisions of 
the current Law of Ukraine “On Elec-
tions of People’s Deputies of Ukraine”: 
“Election commissions are special col-
legial bodies authorized to organize the 
preparation and holding of the elections 
of the deputies and to ensure the obser-
vance and uniform application of the 
legislation of Ukraine on the elections 
of the deputies” [2]. However, the Law 
“On Local Elections” of Ukraine does 
not contain such a definition. The deter-
mination of the Central Election Com-
mission as a permanent collegial state 
body “acting on the basis of the Consti-
tution of Ukraine, this and other laws 
of Ukraine and empowered to organ-
ize the preparation and holding of the 
elections of the President of Ukraine, 
People’s Deputies of Ukraine, deputies 
of the Verkhovna Rada of the Autono-
mous Republic of Crimea, deputies of 
the local councils and village, settle-
ment heads, city mayors, all-Ukrainian 
and local referenda in the manner and 
within the limits established by this 
and other laws of Ukraine” is provi- 
ded in the Law of Ukraine and “On the 
Central Election Commission” [3]. As 
there is currently no legislative support 
for the local and nationwide referenda, 
referendum commissions, their defini-
tion, status and principles of formation 
remain uncertain. The procedure for 
forming the election commissions is de-
termined by the profile election laws, 
depending on the type of election. The 
basic legal provisions define the follow-
ing dispositions:
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1. the right to be a member of the 
election commission and restrictions 
on the membership in the commissions,

2. subject of formation of the elec-
tion commission,

3. subject of nomination of the can-
didates for the election commissions,

4. timing and regulation of consid-
eration of the submissions to the for-
mation of the election commissions 
and the procedure for their formation,

5. the list of documents and the con-
tent of the submission for inclusion of 
the candidates in the commissions,

6. determining the quantitative 
composition of the election commis-
sions,

7. conditions for inclusion of the 
nominated candidates in the commis-
sions,

8. general procedure for the forma-
tion of the commissions and their man-
agement, the conditions of formation 
in the case of shortages of submissions 
to the commission, etc.,

9. issue of replacement of a member 
of the commission and early termina-
tion of the powers of a member of the 
commission or of the whole election 
commission,

10. issue of conciliation of the con-
troversial issues in the formation of the 
commissions, etc.,

11. procedure for publishing the deci-
sions on the formation of the election 
commissions,

12. special procedure of the formation 
in case of early elections and in case of 
simultaneous holding of different types 
of elections, etc.

With regard to the right to be a 
member of the election commission, ac-
cording to the current legislation, such 
a right is derived from the right to vote: 

in a national election it is a non-binding 
voter, and in a local one the members 
of the territorial community residing 
in the respective territory have such 
a right. At the same time, when form-
ing not only territorial but also poll-
ing station commissions, according to 
the current Law of Ukraine “On Local 
Elections”, there were complications in 
the formation of the electoral commis-
sions precisely because the candidate 
for the office had to reside within the 
territory of the respective administra-
tive and territorial unit. [4]. Such logic 
was laid down by the rules of the CEC 
Resolution of 03.09.2015 “On clarifica-
tion on some issues of formation of new 
composition of territorial election com-
missions and establishment of precinct 
election commissions organizing the 
preparation and conduct of elections of 
deputies of the Verkhovna Rada of the 
Autonomous Republic of Crimea, ur-
ban, district, district in the cities, rural, 
settlement councils, rural, settlement, 
city mayors and heads of the villages, 
settlements” [5] and is the CEC’s own 
interpretation of the principles of the 
formation of the precinct election com-
missions. From our point of view such a 
restriction is not justified and rational 
in terms of both the operational forma-
tion of the election commissions and 
the logic of the electoral law: why it is 
within the administrative-territorial 
unit and not, for example, on the prin-
ciple of belonging to the relevant ter-
ritorial community (in the case of the 
formation of a Precinct Election Com-
mission) or of a territorial community 
within a district, a region (when form-
ing the Territorial Election Commis-
sion of this level). Such an archaic rule 
does not take into account the peculi-
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arities of the formation of the united 
territorial communities and the rights 
of their members.

The principles of limiting the rights 
to the membership of the election com-
missions also need to be revised in the 
light of the public service reform. Yes, 
the Law of Ukraine “On the Civil Ser-
vice” does not apply to the members 
of the Central Election Commission, 
but the Law of Ukraine “On the Cen-
tral Election Commission” defines the 
status of a CEC member as a civil serv-
ant. Therefore, there is a conflict of the  
legal rules of these laws.

The national electoral law stipu-
lates that certain categories of persons 
may not be members of the election 
commissions: minors, non-citizens of 
Ukraine, hypothetically having a con-
flict of interest in the office: for exam-
ple, officials and officials of the state 
authorities, authorities of the Autono-
mous Republic of Crimea and local self-
government bodies, judges, court and 
law enforcement officials. The restric-
tion has to do with “running” or rep-
resenting the interests of the candidate 
or nominee. The citizens held in peni-
tentiary institutions, detention cent-
ers, or convicted of a serious or particu-
larly serious crime, a crime against the 
suffrage or a corruption offense may 
not be members of the election com-
missions, unless the conviction is not 
extinguished or remedied in accord-
ance with the procedure established by 
the law. An incapacitated or disabled 
person also cannot serve as a member 
of the commission. However, there is 
no legal mechanism for verifying such 
data to the commissions of the district, 
territorial and precinct commissions 
level. The constituency of the election 

commission of a special election pre-
cinct may not include employees of the 
respective institution (again to avoid 
conflicts of interest). The legislator es-
tablishes restrictions on the possibility 
of two or more election commissions si-
multaneously (except for the members 
of the territorial commissions who may 
participate in the work of the commis-
sion in the national elections, if such 
elections are not simultaneous). Specif-
ic requirements for the management of 
the commissions: such as mastering the 
state language or proper education. For 
example, the requirements for the CEC 
members are defined by the Article 7 
of the Law of Ukraine “On the Central 
Election Commission” and have addi-
tional to the above requirements and 
restrictions, for example, termination 
of the membership in the party, absence 
of a representative mandate, engage 
in business activities, be entrusted to 
third parties in the affairs of the Com-
mission, perform part-time work (oth-
er than scientific, teaching and creative 
activities), be part of the board or other 
executive bodies of the profit-making 
organizations. A CEC member may be 
a citizen of Ukraine who has reached 
the age of twenty-five on the date of 
his/her appointment, has the right to 
vote, has lived in Ukraine for at least 
the last five years and speaks the state 
language. The CEC Chairman, the 
Vice-Chairmen of the Commission, the 
Secretary of the Commission, as well as 
at least five other members of the Com-
mission must have a law degree [3].

The issue of the subject of the sub-
mission and the principles of consider-
ation of the nominations submitted to 
the election commissions remains ur-
gent and was particularly acute when 
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the Central Election Commission was 
formed in 2018 and 2019. Pursuant 
to the Article 6 of the Law of Ukraine 
“On the Central Election Commis-
sion”, the Verkhovna Rada of Ukraine 
appoints and dismisses the members 
of the Commission on the proposal 
of the President of Ukraine, which 
takes into account the proposals of 
the parliamentary factions and groups 
formed in the current convocation of 
the Verkhovna Rada of Ukraine. At 
the same time the Law stipulates that 
“the nominations of the persons for the 
positions of members of the Commis-
sion shall be discussed in advance in 
the parliamentary factions and groups, 
and their appointment shall be carried 
out in the presence of the conclusions 
of the relevant profile committee of the 
Verkhovna Rada of Ukraine” [3]. In 
this case the procedure for forming the 
proposals, whether the “quota princi-
ple” for submitting the nominations or 
the procedure for taking into account 
proposals, has not been defined. Also, 
the procedure for rejection of the can-
didates and the possibility of sabotage 
by the profile committee in providing 
these conclusions are not specified.

Equally debatable is the issue of 
the right to apply for the membership 
of the lower-level election commis-
sions. The legislator determines the 
priority in the right of formation of the 
election commissions in the elections 
of the local and national deputies of 
Ukraine by the “parliamentary” par-
ties: their nominees are included in the 
commissions in a certain number auto-
matically, submission from the “non-
parliamentary” parties - by lot. In our 
view the positive of this principle is the 
political responsibility and the guar-

anteed provision of the organizational 
component of the elections. However, 
this reduces the control of the “non-
parliamentary” parties by the quality 
and integrity of the electoral process. 
This issue is especially relevant for the 
territorial election commissions that 
operate on a permanent basis until the 
next regular elections. It is quite pre-
dictable that during the period of the 
territorial election commissions activ-
ity there will be a change of the po-
litical elites, and the “parliamentary” 
party that was the subject of the sub-
mission will not have a faction in the 
Verkhovna Rada of Ukraine of the next 
convocation. In this case, the legislator 
does not explicitly provide for neither 
the rights and obligations of such a 
party before the object of the submis-
sion, nor the legal relationship between 
them, for example, in matters of re-
placement or removal of the members 
of the territorial election commissions. 
By the way, the domestic legislator did 
not foresee the issue of withdrawal of 
the current members of the election 
commissions at the initiative of the 
subject of the submission of the middle 
and lower level (except for the proce-
dure of replacement of a member of the 
election commission). However, such 
a rule is possible to apply to a member 
of the Central Election Commission in 
accordance with the Article 30 of the 
Law of Ukraine “On the Central Elec-
tion Commission”. However, such a 
rule is a possibility of a subjective atti-
tude to the question of the expediency 
of termination of the powers of a mem-
ber of the election commission and is a 
threat to the institutional capacity of 
the body that administers the election 
process.



31

The most urgent issue is the pro-
fessional training of the members of 
the election commissions. Particularly 
important is the professionalization of 
the territorial election commissions in 
the local elections, given that they are 
permanent bodies. Therefore, the issue 
of training the participants in the elec-
toral processes is a large-scale task of 
the state level. Today, the Decree of the 
President of Ukraine of December 08, 
2000 “On the Concept of Enhancing 
the Legal Culture of the Participants 
in the Electoral Process and Referenda 
in Ukraine” is in force, the purpose of 
which is “enhancing the legal culture of 
the participants in the electoral process 
and referenda in Ukraine, ensuring the 
implementation of the constitutional 
right of the citizens to participate in 
the administration of the public affairs, 
in all-Ukrainian and local referenda, to 
freely elect and be elected to the state 
authorities and local self-government 
bodies” [6]. The Decree of the Cabinet 
of Ministers of Ukraine “On Approval 
of Measures to Implement the Concept 
for Improving the Legal Culture of the 
Participants in the Electoral Process 
and Referenda in Ukraine” dated Janu-
ary 31, 2001 No. 88 [7] and the Decree 
of the Central Election Commission 
“On the Typical Training Program for 
the Election Commission Members, 
Referendum Commissions and Persons 
Involved in Election Commissions” 
dated November 21, 2008 No. 65 [8]. 
In our opinion these documents, which 
are archaic in view of the changes in 
the electoral legislation, need to im-
prove the methodology and the search 
for new tools in the training of the elec-
tion participants. It is worth noting 
that the Central Election Commission 

operates the Center for Training of the 
Participants in the Electoral Processes, 
and today a system of distance learning 
in the online mode “VYBORKOM” is 
created, which provides not only theo-
retical knowledge, but also contains 
materials, samples and forms of docu-
ments necessary for the successful per-
formance of their duties.

Conclusions and prospects for fur-
ther research. In view of the above, it 
is urgent to improve the electoral legis-
lation in terms of improving the profes-
sional training of the candidates for the 
office, strengthening the democracy 
and, at the same time, more clearly reg-
ulating the procedure for forming the 
central election commission, which is 
the Central Election Commission, pro-
viding motivation for the work of the 
members of the middle and lower level 
election commissions. It is also impor-
tant to further explore and revise the 
approaches to identifying the constitu-
ents of the election commissions.
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