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PRINCIPLES OF STATE REGULATION
OF THE ACTIVITIES OF BODIES
OF THE STATE EXECUTIVE SERVICE
AND PRIVATE EXECUTORS

Abstract. Within the presented article, taking into account already existing
achievements of scientists, the concept, the main features of the principles of state
administration of the executive system of Ukraine are defined. The principles of
activity of executive bodies bodies according to the current legislation of Ukraine
are determined. A brief description of the principles is presented, namely: the rule
of law, legality, compulsory, independence, justice, impartiality and objectivity,
discretion, transparency and openness of executive proceedings and its fixation by
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technical means, the reasonableness of the time limits for enforcement proceed-
ings, the proportionality of enforcement measures and the amount of claims for
decisions, the right to appeal decisions, actions or omissions of state executives,
private performers. It is established that in general the principles of executive
proceedings in the investigated normative acts are duplicated, in addition to the
principles of independence and the right to appeal decisions, actions or inaction of
state executives, private performers.

The actual vision of the principles of public administration of the executive
system of Ukraine is determined. The opinion on the need to supplement the list
of principles with the following: the principle of equal competition between state
and private performers through the balance between them; the principle of re-
sponsibility of the executive system bodies, their officials and private executors for
damage caused as a result of violations of regulatory requirements; the principle
of introducing effective incentives for voluntary implementation of decisions; the
principle of professionalism and competence.

Also, within the submitted article, it is stated that the use of the terms “princi-
ples” and “principles” in the Laws of Ukraine “On Bodies and Officials Performing
Enforcement of Court Decisions and Decisions of Other Bodies”, “On Enforce-
ment Proceedings”, which are adopted simultaneously and regulated, are unjusti-
fied, identical social relations.

Keywords: the principles of public administration, state executives, private
executives, enforcement of decisions.

IMPUHINIIN JTEPRKABHOI'O PETYJIIOBAHHA AIAJbHOCTI
OPTAHIB IBC TA IIPUBATHNX BHUKOHABIIIB

AHoranifa. BusnaueHO MOHATTS, OCHOBHI O3HAKW TIPUHIIMIIB JIEPKABHOTO
YIIPaBJIiHHS BUKOHABUYOIO CUCTEMOIO YKpaiHW, IPUHITUTIN AiSJIbHOCTI OPTaHiB BU-
KOHaBUOl CUCTEMHM 3li[HO 3 YMHHUM 3aKOHOJaBCcTBOM Ykpainu. [Ipencrasiena
KOPOTKA XapaKTepPHCTHKA TIPUHITHITIB: BEPXOBEHCTBA MPaBa, 3aKOHHOCTI, 000B’sI3-
KOBOCTI, HE3aJIe;KHOCTI, CIIPABEJINBOCTI, HEYIIEPEZKEHOCTI Ta 00’€KTUBHOCTI, JI1C-
TTO3UTUBHOCTI, IIACHOCTI Ta BiIKPUTOCTI BUKOHABUOTO TTPOBA/KEHHST Ta MOTO (iK-
CYBaHHsI TEXHIYHUME 32C00aMU, PO3YMHOCTI CTPOKIB BUKOHABYOTO ITPOBA/IKEHHST,
CITIBMiPHOCTI 3aX0/[iB IPYMYCOBOIO BUKOHAHHSI PillleHb Ta 00CTY BUMOT 32 PillleH-
HsIMU, 3a6e31IeYeHHs TIpaBa Ha OCKAP/KEHHsI PillleHb, il 4n Oe3/1isIbHOCTI IepKaB-
HUX BUKOHABIIIB, TPUBATHUX BUKOHABIIIB. BcTanoBieHo, 1110 B 1iJIOMy TIPUHIIATIN
BUKOHABYOTO MTPOBA/UKEHHS Y JIOCI/KYBaHIUX HOPMATUBHUX aKTaX MyOJIOI0THCS,
KPiM ITPUHIIUIIB HE3aTeKHOCTI Ta 3a0e31eYeH s TIpaBa Ha OCKapsKeHHsT PillleHb,
Jiit uu Ge3/isIbHOCTI IeP/KaBHUX BUKOHABILIB, IIPUBATHIX BUKOHABIIIB.

Busnaueno BiiacHe GaueHHs MPUHITUIIB IEP;KABHOTO YIIPABJIIHHS BUKOHABUYOTO
CHCTEMOIO YKpaiHM, a TAaKOXK BHCJIOBJIEHO JYMKY TIPO HEOOXiAHICTh iX JOMOBHEH-
HS: IPUHITMIIOM PiBHOIIIHHOTO KOHKYPYBaHHSI MiXK JlepKaBHUMU i IIPUBATHUMU
BUKOHABIIMU Yepe3 JOTPUMaHHs OalaHCy MiK HUMMU; TIPUHIMIIOM Bi/ITOBIaIb-
HOCTi OpraHiB BUKOHABYOI CHCTEMH, IX MOCAZ0BUX OCi6 Ta MPUBATHUX BUKOHABILB
3a IIKO/LY, 3aI10/lisTHY BHACJIIZIOK TIOPYIIEHHsI HOPMATUBHUX [TPUITUCIB; IPUHIUIIOM
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BIIPOBA/IPKEHHS IEBUX CTUMYJIB JIJIst IOOPOBIJIBHOTO BUKOHAHHSI PillleHb; TTPHH-
IUATIOM TTpodhecioHaTi3My 1 KOMITETEHTHOCTI. TakoX y Meskax MpejicTaBIeHo0l CTaTTi
BKa3aHO Ha HEBUIIPAB/JaHIiCTh BUKOPUCTAHHs TepMiHiB “3acamn” i “mpuHnunu’ B
3akonax Ykpainu: “IIpo opranu Ta ocib, siki 31iliCHIOIOTH TIPUMYCOBE BUKOHAHHSI
CY/JIOBUX pillieHb 1 pimeHb iHmmx opraxi”, “IIpo BukoHaBue MpoBaKeHHS”, M0
MPUAHATI OIHOYACHO Ta PETYJIOI0Th TOTOXHI CYCIiIbHI Bi/IHOCUHHU.

KmouoBi cioBa: NpUHIMIM E€P;KAaBHOTO YIIPaBJIiHHS, Jep:KaBHI BUKOHABII,
MIPUBATHI BUKOHABII, TPUMYCOBE BUKOHAHHS PillleHb.

IMPUHIINIIBI TOCYJAAPCTBEHHOI'O PETY/IMPOBAHUA
JAEATEJIBHOCTU OPTAHOB I'iC 1 YACTHbIX
NCIIOJIHUTEJIEN

Annotanus. Omnpe/iesieHbl TIOHATHE, OCHOBHbIE [TPU3HAKK IIPUHIIUIIOB TOCY-
JApPCTBEHHOTO YIIpaBJeHUs MCIIOJHUTEIbHON cucTeMOi YKpauHbl, TPUHIUIIBI
NesITeJIbHOCTU OPraHOB HCIIOJTHUTENIBHONW CUCTEMbl COIJIACHO JIeHCTBYIOIEMY
3aKOHO/JaTeIbCTBY YKpauHbl. [Ipencrasiena kpaTkast XxapakTepucTuKa IpUHIIN-
0B, @ UMEHHO: BEPXOBEHCTBA ITPaBa, 3aKOHHOCTHU, 00sI3aTEJIbHOCTH, HE3aBUCH-
MOCTH, CIIPaBeJINBOCTH, OECITPUCTPACTHOCTH 1 OO BEKTUBHOCTH, TUCTTO3UTHBHO-
CTH, TJIACHOCTU ¥ OTKPBITOCTH UCIIOJTHUTEIHHOTO IIPOM3BO/ICTBA U ero (puKcaius
TeXHUYECKUMU CPEICTBAMU, PAa3YMHOCTH CPOKOB MCIIOJHUTEIBHOTO ITPOU3BO/I-
CTBa, COPa3MEPHOCTU Mep TPUHYIUTETBHOTO HCIOJHEHUs pelieHuii 1 o0be-
Ma TpebGOBAHUI 1O pelieHusiM, 0OecTieueHre mpaBa Ha 06KaJIOBAHKE PEIeHHIT,
feficTBUN wiau 0e3MeiCTBHsT TOCYIapCTBEHHBIX MCIOJHUTENEN, YAaCTHBIX WC-
HOJIHUTEJIeH. YCTaHOBJIEHO, YTO B 11€JIOM IIPUHITUIIBI UCIIOJTHUTEIBHOTO IIPOU3-
BOJICTBA B WCCJIE[lyeMbIX HOPMATHUBHBIX aKTaX JyOJUPYIOTCs, KpOMe IpUH-
IIIIOB HE3aBUCUMOCTH U obOecIiedeHus TpaBa Ha 06KaJoOBaHKe pPEleHi, Ieil-
CTBUN win 6e3[edCTBHSI TOCYIAPCTBEHHBIX UCTIOJHUTENEH, YACTHBIX MCIIOTHU-
TeJIel.

[TpesncraByieno aBTOpPCKOe BUJEHUE INPUHIMIIOB TOCYAAPCTBEHHOTO YIIPaB-
JIEHUST UCTIOJHUTEIbHON CUCTEMON YKPaWHbI, a TaKKe YKa3bIBaeTCsl Ha HEOOXO-
JMMOCTDb UX JIONOJIHEHUS: TPUHIIUIIOM PaBHOIIEHHOTO KOHKYPUPOBAHUS MEXIY
TOCYZIapCTBEHHBIME W YaCTHBIMHU HMCHOJHUTEJNSIMU depe3 cobumoienne Oananca
MeK/ly HUMU; TIPUHITMIIOM OTBETCTBEHHOCTH OPTaHOB MCIOJHUTEJbHON CUCTe-
MBI, UX JOJKHOCTHBIX JIMIL M YaCTHBIX MCIIOJHUTEEeH 3a Bpejl, TPUUUMHEHHbIN
BCJIE/ICTBYE HapyllleHUsI HOPMATUBHBIX IIPEAMCAHUN; MPUHIUIIOM BBeJCHUS
JIEHCTBEHHBIX CTUMYJIOB [T TOOPOBOJIBHOTO MCIOJHEHUS PENTeHu l; TPUHITN-
oM 1podeccroHaIn3Ma U KOMIETeHTHOCTH. Takike B paMKax Ipe/cTaBIeHHON
CTaThU yKa3aHO Ha HEIeJeco0OpPa3HOCTh MCIOJb30BaHUSI TEPMUHOB “OCHOBbI”
u “npunHnune’” B 3akoHax Ykpauubl “O06 opraHax M JIMIaX, OCYIECTBIISIONUX
IPUHYIUTETHHOE UCTIOJTHEHNE CYAeOHBIX PEIIEHH U PEIEeHU IPYTUX OPraHos”,
“O06 MCIONHUTENLHOM TIPOU3BOJICTBE”, KOTOPBIE TIPUHSATHI OHOBPEMEHHO U pe-
TYJUPYIOT TOKIECTBEHHbIE O0IECTBEHHBIE OTHOTIIEHUSI.

KmoueBble c10Ba: MPUHIIUIIBI FOCYIaPCTBEHHOTO YIIPABJIEHUS, TOCY/IapPCTBEHHbIE
UCIIOJTHUTEJIN, YACTHBIE NCTIOJTHUTE!, TIPUHYANTEIbHOE UCIIOJTHEeHNE PelIeHu.
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Thesis statement. The imperfection
of the enforcement mechanism became
the basis for reforming the enforcement
system of Ukraine, the introduction of
a mixed system of enforcement authori-
ties, the normative consolidation of the
principles of state administration of the
activity of the enforcement system of
Ukraine, which is a significant step to-
wards the existence of an effective en-
forcement system, took place.

Analysis of recent publications.
The research of scholars on the princi-
ples of public administration has a dif-
ferent depth and is devoted to the prin-
ciples of organization and management
of various spheres of public life. At the
same time, few works would compre-
hensively study the principles of the ac-
tivities of the enforcement bodies them-
selves, especially after the introduction
of a mixed system.

In general, the following works study
the principles of public administra-
tion: H. Atamanchuk, N. Maltiukhova,
O. Chechel, and others; the principles
of public administration of the enforce-
ment system of Ukraine: V. Boliukh,
O.Verby-Sydor, E. Gryshko, L. Krup-
nova, S. Savonai, S. Fedyk, K. Shevchuk
and others.

The objective of the article is to
define the concept of the principle of
public administration, to define the ba-
sic principles of the functioning of the
enforcement system, to describe them
briefly, to define the author’s own vi-
sion of the principles of state admin-
istration of the enforcement system of
Ukraine.

Results. The principles of this ac-
tivity are of great importance in the
mechanism of public administration for
the enforcement of judgments and deci-

72

sions of other bodies (officials) (herein-
after — decisions).

The term “principle” derives from
the Latin principium — the basis, the
beginning and has the following inter-
pretations:

1) The basic, initial position of the-
ory, doctrine, etc., the guiding idea, the
basic rule of activity;

2) Internal belief, a view that means
the norm of behaviour [1, p. 409].

Under the principles of public ad-
ministration, one understands the pat-
terns, relations, interrelationships, and
the guiding principles on which its
organization and implementation are
based and which can be formulated in
certain rules [2, p. 74].

The principles of public administra-
tion:

* must be enshrined in normative
legal acts, that is, have a legal form. It
is the legal consolidation of the princi-
ples of activity to be a guarantee of the
observance of rights by all participants,
in our case, enforcement legal relations;

* must be stable, system-forming
stabilizing structures;

* should be real guiding postu-
lates, which are actually used in the
practice of enforcement of decisions,
are the guarantee of an effective, effi-
cient, consistent with modern realities
mechanism of public administration for
the enforcement of decisions. Suitable
in this regard is the opinion of V. Gor-
shenev and 1. Shakhov, namely: “if the
principles are perceived, they must be
deeply understood, mastered in detail
and become professional beliefs” [3].

That is, under the principles of state
administration for the enforcement sys-
tem one needs to understand the stable,
system-forming constructions, which




are enshrined in the normative and legal
acts and are actually used in practical
activity in the enforcement of decisions,
are the guarantee of effective, efficient,
corresponding to modern realities,
mechanism of public administration for
enforcement of decisions.

In this case, the number of principles
is determined by the level of knowledge
about certain patterns of the implemen-
tation of a phenomenon or a process [4].

In Ukraine, the principles of the
organization and operation of enforce-
ment bodies were regulated in 2016 in
Art. 4 of the Law of Ukraine “On Bodies
and Officials Performing Enforcement
of Court Decisions and Decisions of
Other Bodies” [5], namely: 1) the rule
of law; 2) legality; 3) independence;
4) fairness, impartiality and objectivity;
5) mandatory implementation of deci-
sions; 6) discretion; 7) transparency
and openness of enforcement proceed-
ings and its fixation by technical means;
8) the reasonableness of the terms of
enforcement proceedings; 9) the pro-
portionality of the measures for the en-
forcement of decisions and the amount
of claims by decisions.

In its turn, Art. 2 of the Law of
Ukraine “On Enforcement Proceed-
ings” [6] regulates that enforcement
proceedings are carried out with the
following principles: 1) the rule of law;
2) mandatory implementation of deci-
sions; 3) legality; 4) discretion; 5) fair-
ness, impartiality and objectivity;
6) transparency and openness of execu-
tive proceedings; 7) the reasonableness
of the terms of enforcement proceed-
ings; 8) the proportionality of the meas-
ures for the enforcement of decisions
and the amount of claims by decisions;
9) ensuring the right to appeal deci-

sions, actions or omissions of state and
private performers.

It is unjustified, considering the pre-
sented norms, to use different terms in
laws that are adopted at the same time
and regulate enforcement proceed-
ings. “Norms” and “principles” are not
identical concepts. The term “norm”
is broader in its content and also co-
vers the phenomena that are outlined by
the “principle” category [7]. Principles
of enforcement proceedings are dup-
licated, the principle of independence
remains the same as the first rule, and
the second is the provision of the right
to appeal decisions, actions or omissions
of state and private performers.

Let us analyse the presented prin-
ciples in view of the system of enforce-
ment of decisions we are investigating.

The rule of law principle. The rule of
law is reflected in the fact that the laws
must comply with the law as the mea-
sure of equal to all freedom and justice,
in laws, it is necessary to restrict the
private arbitrariness of both individual
and state for the benefit of society [8,
p. 188].

The observance of the principle of
the rule of law in state administration
for enforcement decisions depends on:
respect for a person in the process of
proceedings; actual, and not declarative
equality of all before the law; balance
of interests of society; subordination of
the activities of all state institutions to
the needs for realization and protection
of human rights; not only the regula-
tion of human rights and freedoms as
the main duty of the state, but also the
real guarantee of the realization of these
rights; ensuring the right to appeal deci-
sions, actions or omissions of public and
private performers.
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The principle of legality in the en-
forcement of decisions involves a condi-
tion where the enforcement legal rela-
tionship does not contradict the rules of
law proclaimed in the interests of soci-
ety; when the laws are observed by the
participants steadily, when the rights
and freedoms of participants in the en-
forcement proceedings are not violated;
when the activity of private and public
performers is under control.

The Constitution of Ukraine, the
procedural codes of Ukraine guarantee
the principle of compulsory execution
of decisions. It should be noted that any
court decision and decisions of other
bodies (officials) is an individual act,
but its non-fulfilment causes significant
harm not only to a person whose inter-
ests are not secured, but also the pub-
lic order. In addition, the fact of non-
execution of the decision violates such
principles of enforcement as the rule of
law, legality, etc. If we investigate the
factors that create the extremely un-
satisfactory state of voluntary and then
enforcement execution of decisions, we
can distinguish, in addition to subjec-
tive factors, also objective ones: organi-
zational factors (ineffective organiza-
tion of enforcement bodies of Ukraine),
economic problems in the state.

As a result, as G. Ognevyuk rightly
states, a situation is created in which a
citizen used all the possibilities provi-
ded by the state to protect his violated
right, but did not receive the actual pro-
vision of his right [9, p. 174].

The principle of independence from
public authorities, institutions and of-
ficials, as well as local authorities and
self-government bodies, public asso-
ciations should be expressed in a com-
petent public and private performers
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conscientious performance of their
duties, the priority of public interests
over departmental or own. The prin-
ciple of independence should protect
performers from outside influences,
from unskilled recommendations, pre-
conceived opinions of people who have
no professional training, can not give
a scientifically based assessment of a
particular activities, decisions, events,
that are relevantly accepted, take
place in the enforcement of decisions.
In its turn, independence does not
imply that the enforcement bodies of
Ukraine become exempt from assess-
ments of their activity, from liability
for its consequences.

Part 2 of Article 16 of the Law of
Ukraine “On the Bodies and Persons
Carrying Out Enforcement of Court
Decisions and Decisions of Other Bo-
dies” regulates that the private official is
the subject of independent professional
activity. However, the next article, 17, of
this Law indicates that the state regula-
tion of the activity of a private official is
carried out by the Ministry of Justice of
Ukraine. This ministry regulates the ac-
tivities of state performers as well. As a
pretty abstract we consider Art. 9 of the
Law of Ukraine “On Bodies and Per-
sons Enforcing Enforcement of Judg-
ments and Decisions of Other Bodies”,
which states that the independence of
state performers from the influence or
interference in their enforcement acti-
vities is guaranteed by: 1) a special pro-
cedure for financing and material and
technical provision of state executive
service bodies; 2) an effective mecha-
nism for motivating state performers;
3) transparency of enforcement ac-
tivities; 4) in another way, determined
by law. In view of this, we consider it




doubtful that the subjects of enforce-
ment proceedings are independent.

Justice, impartiality and objecti-
vity. The principle of equity in the field
of study manifests in particular: in the
equality of all before the law, the pro-
portionality of enforcement measures
and the volume of claims by decisions.
Impartiality manifests in: making deci-
sions, committing acts that do not de-
pend on the preference and interests of
both public and private performers; in
protecting the rights, freedoms and le-
gitimate interests of a person irrespec-
tive of sex, race, nationality, language,
origin, property and official position,
place of residence, attitude to religion,
beliefs, membership in social associa-
tions, and other circumstances; in the
existence of enforcement of such insti-
tutions as “recusal” and “self-recusal”.

Objectivity as a principle of the
functioning of the Enforcement Service
of Ukraine manifests itself in the strict
conformity of the actions of the per-
formers with the normatively declared
competence; exclusion of any personal
motive; impartiality; the exclusion of
material (except for the statutory),
physical and moral influence on public
and private performers.

The principle of discretion of en-
forcement proceedings manifests itself
in the ability of participants in enforce-
ment relations to exercise their subjec-
tive rights at their discretion. The state
guarantees them free access to their
rights. Other participants in the legal
relationship are obliged not to impede
the person, who owns the subjective
right, in its implementation.

Publicity and openness of enforce-
ment proceedings and their fixation
by technical means. Publicity is an ac-

cess to full and reliable information on
debtors, on the results of enforcement
proceedings. The principle of openness
means both the openness of access to the
service in the executive power bodies, as
well as the constant ability of citizens to
receive adequate information about the
various institutions of executive power
[10, p. 15]. This definition can undoub-
tedly apply to the authorities of the
enforcement system of Ukraine. At the
same time, information obtained during
the enforcement proceedings, access to
which is limited by law, can be used only
in accordance with the requirements of
the law. That is, openness and publicity
correspond with professional secrecy
during the enforcement proceedings.
The principle of fixation enforcement
proceedings by technical means exer-
cises through the right granted to the
official to use photo and film shooting,
video recording (paragraph 17, part 3,
Article 18 of the Law of Ukraine “On
Enforcement Proceedings”) during the
enforcement of decisions.

Reasonableness of the terms of en-
forcement proceedings. The terms in
the enforcement proceedings are peri-
ods of time within which the partici-
pants in the enforcement proceedings
are obliged or have the right to make
a decision or to act. The time limits in
the enforcement proceedings are estab-
lished by law, namely Section IT of the
Law of Ukraine “On Enforcement Pro-
ceedings”, and if they are not specified
by law, they are set by the official, that
is, they are of an appraisal nature.

The principle of proportion of mea-
sures of enforcement of decisions and
volume of claims by decisions provides
that the foreclosure on the debtor’s
property is to the amount and scope
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necessary for the implementation by
an enforcement document, including
charging enforcement fee, costs of en-
forcement proceedings, fines imposed
on the debtor during enforcement pro-
ceedings, the main reward of a private
official. The time will show if this prin-
ciple will defend the debtor from the
possible manifestations of arbitrariness
on the part of the performers.

The principle of ensuring the right
to appeal decisions, actions or omis-
sions of state performers, private per-
formers. Thus, Article 74 of the Law
of Ukraine “On Enforcement Proceed-
ings” regulates the right to appeal deci-
sions, actions or omissions of the state
performers and officials of the bodies
of the State Enforcement Service in
certain cases to the court, either to the
administrative court or to the head of
the department, which the state offi-
cial is directly subordinated to. Article
37 of the Law of Ukraine “On Bodies
and Persons Enforcing Enforcement of
Court Decisions and Decisions of Ot-
her Bodies” stipulates that a private of-
ficial shall bear the civil, administrative
or criminal liability for his decisions,
actions or omissions in the order and
volumes established by law, as well as
disciplinary liability in the manner pre-
scribed by law.

Summary. Consequently, the princi-
ples of the activity of the enforcement
bodies of Ukraine, private performers
play an important role as theoretical
foundations, the basis of the activities
of state and private performers, which
determines the effectiveness and effi-
ciency of this system. At the same time,
we observe an uneven list of principles
in “related” regulations, and even the
use of different terms, namely, “princi-
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ples” and “norms”. The principles ana-
lyzed are mostly constitutional rather
than special procedural ones, which are
inherent to the enforcement bodies of
Ukraine, to private performers. In ad-
dition, the Laws under study do not
contain separate articles that would
disclose the content of these principles,
and this raises the ambiguity of the
content of such principles. We believe
that the list of these principles should
be supplemented, for example, by the
following principles: the principle of
equal competition between public and
private performers through the balance
between them; the principle of the re-
sponsibility of the enforcement bodies,
their officials and private performers for
damage caused as a result of violations
of regulatory requirements; the princi-
ple of introducing effective incentives
for voluntary implementation of deci-
sions; the principle of professionalism
and competence.
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