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FEATURES OF FUNCTIONING
OF THE EXECUTIVE SERVICE OF UKRAINE
IN CONDITIONS OF TRANSFORMATION CHANGE

Abstract. The article substantiates the peculiarities of the functioning of the
executive service in Ukraine in view of the implementation of judicial and legal
reform. The purpose of the current reform of the state executive service is to find
innovative forms and methods for managing the system of execution of judicial
and other decisions, improving the organizational and legal principles of its func-
tioning and greater efficiency in the practice of compulsory execution of decisions.

Particular attention is paid to the development of the institution of private
performers, whose activities are possible due to the gradual establishment of a
system of self-government, the mechanism of admission to the profession; the in-
troduction of a system of control over the activities of private performers and the
permission to exercise their professional activities in violation of the law.

Keywords: public administration, judicial-legal reform, state executive ser-
vice, enforcement proceedings, state and private executors.

OCOBJIMBOCTI ®YHKIIOHYBAHHSA BHUKOHABYOI CJIYVKBU
YKPAITHU B YMOBAX TPAHC®OPMAIITHUX 3MIH

Anotanisg. Y crarti 06rpyHTOBaHO 0COOIMBOCTI (DYHKITIOHYBAHHST BUKOHAB-
q01 cayxOu B YKpaiHi 3 orJisily Ha 3/1iiCHEHHST CYZI0BO-TIPaBOBOI pechopmu. Me-
TOIO Cy4acHOT0 pehopMyBaHHsI Iep;KaBHOI BUKOHABYOI CJTyKOM € MOITYK iHHOBa-
MiHUX (DOPM T METO/IiB YIPABJIIHHS CUCTEMOI) BUKOHAHHS CY/I0BUX Ta THIIUX
pillieHb, yIOCKOHAJIEHHST OpraHi3alliiiHO-1TpaBoBUX 3aca/l 11 GYHKI[IOHYBAaHHS Ta
6111101 e(heKTUBHOCTI Y MTPAKTUYHII JisLTTBHOCTI 3 TIPUMYCOBOTO BUKOHAHHS Pi-
merb. OcobiBa yBara mpujIijieHa PO3BUTKY IHCTUTYTY IPUBATHUX BUKOHABIIIB,
TISITTBHICTD SIKMX MOSKJINBA 3aB/ISIKN TOCTYIIOBOMY CTBOPEHHIO CUCTEMH CAMOBPSI-
JYBaHHS, MeXaHi3My JIOILyCKY /10 IIpoecii; BIIPOBA/KEHHIO CUCTEMU KOHTPOJIIO
3a JUsUIBHICTIO TPUBATHUX BUKOHABIIB Ta T030ABJIEHHS I03BOJTY Ha 3/[1CHEHHS
HUMU PO eciiiHOI AisIIBHOCTI TTPU TIOPYIIIeHH] 3aKOHO/IaBCTBA.

KouoBi ciioBa: my6utiuse ypaB/IiHHs, Cy/10Ba-TipaBoBa pehopma, aepskaBHa
BUKOHaBYa CJIysk0a, BUKOHABYE TIPOBA/KEHHSI, IeP/KaBHI Ta IPUBATHI BUKOHABIII.

OCOBEHHOCTH ®YHKIIMOHUPOBAHUS
VCIIOJITHUTEJIBHOM CJYKBEbl YKPAUHBI B YCJIOBUAX
TPAHC®OPMAIITMOHHBIX U3MEHEHU

AnHoranus. B cratbe 060cHOBaHBI 0COOEHHOCTH (DYHKITMOHMPOBAHUST HCIIOJI-
HUTEJIbHON CJIYy;KObI B YKpauHe ¢ Y4eTOM OCYLIECTBJIEHHS CyAeOHO-IIPaBOBOI
pedopmbl. Llenbio coBpemenHoro pedopMUpOBaHUS TOCYAAPCTBEHHON MCIIOJ-
HUTEJIHHOM CJTy/KObI SIBJISIETCS] TIOMCK MHHOBAIIMOHHBIX (DOPM ¥ METOJIOB YITPaB-
JIEHUST CHCTEMOW UCIIOJTHEHUsI CYIeOHBIX M WHBIX PEIIeHNH, COBEPIIEHCTBOBAHIE
OpraHM3alMOHHO-TIPABOBBIX OCHOB ee (DYHKIMOHMPOBaHUs 1 OoJiblieil addek-
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TUBHOCTU B HpaKTquCKOﬁ A€ATECIIbHOCTU 110 IPUHYAUTEJIbHOMY UCIIOJTHEHWIO
pe].HeHHﬁ. Ocoboe BHUMaHUE yaeaeHo padBuTUIO UHCTUTYTA YaCTHBIX MCITOJTHU-
TEJIEI>)I, JAEeATEIbHOCTb KOTOPbIX BO3MOJKHA 6.718.1‘0[[313}1 IOCTEIIEHHOMY CO3/laHUIO
CUCTEMDbI CaMOYIIpaBJIEHN 1, MEXaHN3Ma JIOIIyCKa K HpO(l)eCCI/II/I; BHE/IPEHNIO CUC-
TEMbI KOHTPOJIA 3a 1€ATEIbHOCTBIO YaCTHBIX UCTIOJTHUTE IEH U JIUTITeHUST paspeliie-
HHA Ha OCYHIECTBJIEHHUE NMU HpO(l)GCCHOH&]IbHOﬁ A€ATEJIbHOCTU IIPU HApYHIE€EHU N

3aKOHOAaTe/IbCTBa.

KmoueBbie cioBa: 1mybimuHoe yiipaBieHue, cyaeOHast mpaBoBasi pedopma,
rocyJapcTBeHHasl MCIOJHUTENbHAsT CJIy:k0a, MCIOJHUTETbHOE TPOU3BOJCTBO,
rOCy/IapCTBEHHBIE U YaCTHBIE NCITOJTHUTEJIN.

Formulation of the problem. Effec-
tive public administration in Ukraine
is impossible without improving the
activitivity of the authorities and lo-
cal self-government, finding new forms
and methods of management in various
tields of public life. This important area
of public administration is the execu-
tive service, until recently — the State
Executive Service.

It has to be determined that the is-
sues in the system of the state executive
service have not been specifically stu-
died until today, in the existing scientif-
ic works these issues were investigated
fragmentarily without a corresponding
integrated approach.

In Ukraine, there is a paradoxical
situation where it is almost impossible
to provide for the compulsory renewal
of property rights of a citizen after a
court decision. This was due to the im-
perfect regulatory framework, the weak
responsibility of state executives, cor-
ruption at almost all levels of enforce-
ment, and so on.

Therefore, the problem of reforming
the executive service becomes especial-
ly relevant in the context of the imple-
mentation of legal and judicial reform
in Ukraine.
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Analysis of recent research and
publications. It should be noted that a
significant influence on the research of
the problems of executive proceedings
has been made by scientists, mainly
lawyers, such as: O. Andryko, O. Ban-
durka A. Vasiliev, I. Golosnichenko,
E. Dodin, R. Kalyuzhny, N. Nyzhnik,
O. Petryshyn, A Selivanov, V. Ste-
fanyuk, Y. Shamshuchenko, S. Shcher-
bak and others.

To a greater or lesser extent, the
problem of reforming public adminis-
tration, reforming the executive ser-
vice, executive authorities, and improv-
ing the mechanisms of legal regulation
of public power was investigated in the
works of V. Averyanov, V. Bordenyuk,
V. Golub, S. Dubenko, B. Melnichenko,
V. Rekbalo, V. Shapoval and others.

One of the reasons for such a state
of research in the field of enforcement
proceedings could be also the lack of at-
tention of scientists and practitioners
to the problems of enforcement of court
decisions. One can state that in recent
times only E.Gryshko’s thesis “The
State Administration for the enforce-
ment of court decisions and other bo-
dies in Ukraine” (2016) was defended,
which became a definite breakthrough




in solving this important and urgent
problem.

Therefore, modern analysis of exe-
cutive proceedings is extremely impor-
tant and relevant, since it summarizes
the activities of state executives in
the process of new approaches to the
practice of public administration in
Ukraine.

The purpose of the paper is to sub-
stantiate the essence and peculiarities
of public administration of executive
proceedings in Ukraine and provide
practical recommendations for its re-
formation.

Presentation of the main material.
One of the priority reforms in Ukraine
is the reform of the judicial system,
which is impossible without reforming
the executive service.

At different stages of the develop-
ment of the statehood of Ukraine, the
bodies that carried out the functions
of compulsory collection of debts ap-
peared, developed and changed. With-
out going into a detailed analysis of
historical sources (which is under-
standable, given the small amount of
the article), it can be argued that the
formation of the system of bodies of
forced execution is inextricably linked
with the development of the judicial
system, in which the persons who were
assigned duties of execution judicial de-
cisions. Upon obtaining independence,
the system of forced execution showed
its inadequacy with the realities of life
and changes in the social development
of the state and the legal system. The
modern stage of development of the
country requires the introduction of an
effective innovative institute of forced
enforcement in the legal field, the first
steps for which have already been made

in the context of administrative and le-
gal reform of Ukraine.

The present development of Ukraine
confirms significant changes in the sys-
tem of state executive service, the task
of which is the timely, complete and un-
biased enforcement of decisions envi-
saged by law. The purpose of the current
reform of the state executive service is
to find innovative forms and methods
for managing the system of execution of
judicial and other decisions, improving
the organizational and legal principles
of its functioning and greater efficiency
in practical activities.

It’s a pity but we must admit that
Ukraineis one of the leaders in the num-
ber of appeals to the European Court
of Human Rights. Over the past year
(2016), the European Court of Human
Rights (ECHR) received 18150 appli-
cations from Ukrainians. Of these, 65 %
relate to non-enforcement of decisions
of national courts, while the European
Court considers only one-twentith of
all appeals. Ukrainians in the ECtHR
claim for the truth about the actions
or inaction of state bodies or officials.
But even having the final decision of
the European Court on their hands,
they can not achieve its implementa-
tion — domestic authorities are trying
to evade or delay this process in every
possible way. Naturally, the decision is
directed to enforcement in the organs
of the state executive service (ICE).
This mechanism even more burdens the
already overburdened by the work of a
separate state executor — today each
of them accounts for several thousand
productions.

The analysis of the current state
of justice in Ukraine contained in the
Strategy for the reforming of the ju-
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dicial system, justice and related legal
institutes for 2015-2020, approved by
the Decree of the President of Ukraine
dated May 20, 2015, Ne 276, also indi-
cates that there are substantial judg-
ments in the system of execution of
judgments problems, in particular:

* avery low percentage of actual en-
forcement of court decisions;

* Lack of effective system of motiva-
tion for state executives;

* systemic deficiencies in the inter-
action of state executives with other
state and non-state institutions [1,
p. 33].

You can confidently state that at the
present time activity of the state ex-
ecutive service in executing court deci-
sions and other organs is extremely low
and ineffective.

Therefore, in order to optimize the
functioning of central bodies of execu-
tive power of the justice system, ratio-
nal use of budget funds and in pursu-
ance of clause 9 of Section IIT “Final
Provisions” of the Law of Ukraine
of December 28, 2014, Ne 76-VIII
“On Amendments and Recognition
as Lost the validity of legislative acts
of Ukraine” on the reduction of the
number of employees of state bodies
by 20 per cent. On January 21, 2015,
the Cabinet of Ministers of Ukraine
adopted Resolution Ne 17 [2], which:
1) liquidated the State Executive Ser-
vice of Ukraine by placing at the Mi-
nistries Justice of the tasks and func-
tions of the implementation of state pol-
icy in the sphere of enforcement of court
decisions and other bodies (officials);
3) established that the Ministry of Jus-
tice is the legal successor of the State
Executive Service. All this became a
positive signal for the beginning of
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comprehensive reform of the executive
service.

At the same time, the essential
problem remains the lack of an effec-
tive mechanism for executing decisions
on collection of funds from the state
and budget institutions, as well as the
creation of a Unified State Register of
executive actions, which would allow
the free access of any person to infor-
mation about the property transferred
to realization. The procedure for the
sale of debtors’ property arrested dur-
ing the execution of proceedings is still
incomplete and complicated. The state
executor is actually deprived of control
of this stage. As a result, the realization
of the arrested property is often carried
out in violation of the requirements
of the law, which delays the execution
time, property is revalued, its market
value is reduced. The resolution of the
issue of increasing liability for non-
enforcement of judicial decisions, by
introducing appropriate amendments
to the Criminal Code of Ukraine, is
finally needed. Indeed, as it is known,
the various facts of physical resistance
to representatives of the state execu-
tive service, illegal actions in respect of
property, which is subject to arrest, nu-
merous evasion from the payment of al-
imony for the maintenance of children
or disabled parents [3, p. 5-9].

It is impossible not to touch another
innovative decision on the implemen-
tation into practice of public admin-
istration of the Institute of private
performers. The Law “On Bodies and
Persons providing for the Enforce-
ment of Judgments and Decisions of
Other Bodies” [4] defines the basis for
the organization and activities for the
enforcement of decisions by state and




private performers, their tasks and le-
gal status. The enforcement of court
decisions and decisions of other organs
now relies on the organs of the state
executive service and, in cases deter-
mined by the Law on Enforcement, [5],
on private performers. Among the posi-
tive aspects of the implementation of
private performers, one can determine
the following:

e private performers are interested
in the speed and full implementation
of the court decision, their reward will
depend on it;

* Private performers are professio-
nals, selected in a tough competition,
who have undergone training and pro-
bation;

 private executives will be en-
dowed with the same powers as the exe-
cutors of the state, but for a preventive
purpose (to prevent abuse), they will
not be entrusted with all types of deci-
sions (exceptions will be, for example,
property decisions in family matters,
decisions on forced entry/eviction from
residential premises, etc.);

* the work of private executives is
not only conducted on an extrabudget-
ary basis, but also has to bring profits to
the state — taxes [6].

It should be especially emphasized
that the success of the Institute of Pri-
vate Executors is possible, in particular,
due to the gradual establishment of a
system of self-government, the mecha-
nism of admission to the profession; the
introduction of a system of control over
the activities of private performers and
deprivation of permission to exercise
their professional activities in violation
of the law, as well as the introduction of
insurance professional civil liability of
private performers.

An important means of effective
executive  implementation  should
beproviding equal competition be-
tween public and private enforcement
of court decisions; compliance with the
balance of powers of private and public
executives, achieving a fair balance of
interests between the protection of the
rights of collectors and debtors, includ-
ing through providing executors with
practical access to the debtors’ assets
while guaranteeing protection against
abuse, introducing effective incentives
for voluntary execution of court deci-
sions, measures of influence on debtors.

However, some scholars and practi-
tioners see some threats to ease of doing
business, or to improve the investment
climate in the country, in the imple-
mentation of the Institute of Private
Entrepreneurs.

It’s no secret that because of the low
level of execution of court decisions,
potential investors are afraid to invest
in our economy. If we raise the level of
execution of court decisions, we will
have opportunities for investment. If
there is more investment — more jobs
will be created, our economy will grow
even faster, and the country will be able
to advance higher in the DoingBusiness
rating. We must admit that thanks to
the introduction of economic reforms,
Ukraine, according to DoingBusiness,
has risen in the ranking of ease of doing
business, has risen and is approaching
best practices.

Compared to 2016, Ukraine has im-
proved its position by indicators:

* registration of the company —
from the 30" to the 20™ place;

* connection to the power grids —
from 137 to 130 place;

e taxation — from 107" to 84 place.
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According to the Government Pri-
ority Action Plan for 2016, the Cabinet
of Ministers intends to implement the
necessary legislative initiatives by the
end of this year that will allow Ukraine
to improve its position in Doing Busi-
ness and enter the first 50 best coun-
tries in 2017 and 20 in 2018.

Ukraine for 2015 has risen from
87 to 83 in the Doing Business-2016
ranking. With an average World Bank
expert count, one point in the Doing
Business rating brings the state about
$ 500—600 mlIn. Investments. [7]

It is necessary to emphasize another
important feature in the reform of the
executive service. In accordance with
the order of the Cabinet of Ministers of
Ukraine, dated April 1, 2014, 332-r [8],
in some regions of Ukraine, the system
of realization of the arrested property
was introduced through conducting
electronic auctions. It is necessary to
determine the likelihood of this step,
moreover, these changes will make it
possible for the formation of a single in-
formation space for the enforcement of
decisions, which will lead to:

* implementation of electronic docu-
ment circulation in the bodies of the
state executive service;

* electronic enforcement proceed-
ings with the automation of managerial
processes, in particular the creation of
an automated workstation of a state
executor;

* electronic interaction of authori-
ties and organizations with the infor-
mation necessary for enforcement pro-
ceedings;

e transparent access of citizens and
organizations to the executive actions
opened in relation to them, absence/
availability of arrears;
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* provision of electronic services to
citizens and organizations by the bodies
of the state executive service;

* introduction of modern forms of
payment of debts through electronic
payment systems, with the help of mo-
bile phones; the introduction of elec-
tronic executive letters [9, p. 194—195].

Conclusions and perspectives of
further research. Proposed measures
to upgrade the functioning of the exe-
cutive service in Ukraine:

* ensure comprehensive protection
of the rights of citizens and organiza-
tions;

* will contribute to improving the
efficiency of public administration;

* reduction of corruption in the sys-
tem of executive proceedings;

¢ reduction of paper document cir-
culation;

* increase of salaries for state execu-
tives.

Moreover, the introduction of a
system of private performers, which
will compete with state executives
and among themselves, will be another
guarantee of effective reform of the
public administration system in Ukra-
ine and the executive service itself.

Prospects for further research should
be a systematic analysis of the methods
of operation of the updated executive
service, the study of European experi-
ence, further improvement of the inno-
vative forms of management activity of
the executive service in Ukraine.
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