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EXPERIENCE OF ADVANCED COUNTRIES
IN APPLICATION OF PRE-TRIAL SETTLEMENT
IN CONSTRUCTION

Abstract. The paper highlights the practice of pre-trial settlements in the
sphere of construction in advanced countries of the world. Specific features of sci-
entific theoretical approaches to dispute settlement in construction works have
been substantiated. The international experience of advanced countries in appli-
cation of the mechanisms for alternative dispute resolution has been analyzed, and
a comprehensive research into international legal acts has been conducted. The
vector of priority directions and ways to introduce the alternative mechanisms
in the conditions of the Ukrainian state are determined. It is proposed to achieve
the desired results by applying the discussed forms under administrative system
reform.

It is noted that today the Ukrainian state is only at the stage of creating an
alternative dispute resolution model in construction. It is noted that the idea of
introducing this practice in the domestic legal system is supported by a wide range
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of specialists. Such an interest corresponds to the desire of Ukraine to harmo-
nize national legislation. It is grounded that the definition of priority directions
and ways of introducing alternative mechanisms in the field of construction in
Ukraine is to apply foreign experience in the context of reforming the modern po-
litical system, namely decentralization. It is the application of the proposed model
that should be implemented at the state, regional and local levels, legally consoli-
date it and solve urgent problems. Such a systematization, in my opinion, will lead
to a more objective and perfect settlement of disputes over a short period of time.
It is noted that nowadays there is a considerable scientific interest in this issue,
the expediency of using alternative mechanisms in the Ukrainian state is solved.
However, this is a rather controversial issue, so there is a need for a comprehensive
study of experience in foreign countries and the identification of priority areas and
ways of applying experience in modern conditions in Ukraine.

Keywords: pre-trial settlement, alternative dispute resolution, mediation, ar-
bitration, Dispute Review Board, Dispute Adjudication Board.

JIOCBIJT 3ACTOCYBAHHS JOCY/1IOBOTO
BPEI'VJIIOBAHHS CIIOPIB ¥ COEPI BYIBHUIITBA
B PO3BUHEHHNX KPATHAX

Awnoranist. BucsiTsieHo 10CBifl 3aCTOCYBaHHS OCYZI0BOTO BPETYJIIOBAHHS CIIO-
piB y cdepi OyAiBHUIITBA PO3BMHEHUX KPaiH CBIiTY; OOIPYHTOBAHO OCOOJIMBOCTI
HAYKOBO-TEOPETUYHUX TTi/IXO/IiB MO0 BPEryJIOBaHHs CIIOPiB y cdepi OyIiBHMII-
TBa; MPOAHAJII30BAaHO CBITOBUU /IOCBi/l PO3BUHEHUX KPaiH y 3aCTOCYBaHHI MeXa-
Hi3MiB aJIbTepHATUBHOIO BUPILIEHHS CIIOPIB, @ TAKOXK 3/iICHEHO KOMILJIEKCHE J10-
CJIZKEHHST MiKHAPOHO-TTPABOBUX aKTiB 3apybOi’KHUX KpaiH; BUSHAYEHO BEKTOP
MIPIOPUTETHUX HANIPAMIB Ta MIJISAXIB BIPOBA/KEHHS aJbTePHATUBHUX MEXaHi3MiB
BUPIIIEHHs CIIOPiB B yMOBaxX YKPaiHCHKOI /lep:KaBy; 3alIPOIIOHOBAHO JIOCATHEHHS
GakaHMX PE3yJIBTATIB IMIJISIXOM 3aCTOCYBaHHSI PO3TJISTHYTUX (DOPM B YMOBax pe-
(hopmyBaHHS crcTeMu yIIpaBJIiHHS.

Ha cphorozi ykpaiHchKa gepskaBa nepebyBae Jiviie Ha eTalli CTBOPEHHS MOZe
aJIBTEPHATHBHOTO BUPIIIIEHHS CIIOPiB Y OyAiBHUIITBI. 3a3HayeHo, 110 i/esl 3a1po-
Ba/I)KEHHA JIaHO1 MPAKTUKU y BITUU3HAHIN CUCTEMI MMpaBa MiATPUMYETHCS ITUPO-
KMM KoJIOM criertiasicTis. [Toai6He 3aiikaBieHHs BiAOBIA€ MIparHeHHI0 YKpaiHu
JI0 TapMOHi3allii HaIioHAIBHOTO 3aKOHOIaBCTBA. OOIPYHTOBAHO JYMKY TIPO TE, IO
BU3HAYEHHS [TPIOPUTETHUX HAIIPSIMIB Ta MIJIAXiB BIIPOBA/)KEHHSI aJIbTePHATUBHUX
MexaHi3MiB y cdepi OyaiBHUIITBA B YKpaiHi 0JISITa€ y 3aCTOCYBaHHi 3apy6iKHOTO
JIOCBily B yMOBax pedOpMyBaHHS Cy4acHOI MOJITUYHOI CUCTEMH, a came JleleH-
Tpastizaliii. Came 3aIIpOIIOHOBAHY MOJIeJb CJIiJ BIIPOBA/KYBATH Ha /IeP>KaBHOMY,
perioHaJbHOMY Ta MiCI[eBOMY PiBHSX, 3aKOHO/IABYO 3aKPIMUTH 11 Ta BUPINTYBATH
HarasibHi pobsiemu. IToxibHa cucTemarusaitist, ragaeMo, npuBesie 10 OisbIir 00’ek-
THUBHOI'O Ta /JOCKOHAJIOTO BPETrYJIIOBAHHS CIOPIB 32 MAKCUMaJIbHO KOPOTKUIA Iie-
pio dacy. 3a3HayeHo, 1[0 HUHI CIIOCTEPITaEThCs HeaOMSIKUI HayKOBHIT iHTEPEC /10
JaHo1 TIPOOIEMATHKH, BUPIIIYETHCS AOIIIbHICTD 3aCTOCYBAHHS JIETEPHATUBHUX
MeXaHi3MiB B YKpPaiHChKil fiepskaBi. O/iHaK, 11e IOCUTh ANCKYCiliHE TUTaHHST, TOMY

100




MOCTa€ HEOOXIAHICTh Y KOMIUIEKCHOMY JIOCIIDKEHH] JTOCBiy 3apyOiKHUX KpaiH
Ta BU3HAYEHHIO IIPIOPUTETHUX HAIPSMIB, & TAKOXK IIJISIXiB 3aCTOCYBAHHS JIOCBiLy
B Cy4aCHUX yMOBaX B YKpaiHi.

Kmouosi cioBa: /10cy/ioBe BpeTyJIIOBaHHS CIIOPiB, aJkTepPHATHBHE BUPIIIEHHS
criopiB, Meziattist, apOiTpasK, KOJIerist 3 PO3IJISILY CIIOPiB, paja 3 PO3IJISILY CIIOPIB,
pajia 3 BpeTyJIIOBaHHS CIIOPIB, JIepKaBa.

OIIbIT ITPUMEHEHUA NOCYAEBHOI'O
YPEI'VINPOBAHINS CIIOPOB B COEPE CTPOUTEJIbCTBA
B PASBUTDbLIX CTPAHAX

AnHortanusa. OTpaskeH OIBIT TPUMEHEHUs J0CYAeOHOTO yperyInpoBaHuUs
CIIOpoB B chepe CTPOUTENHCTBA PA3BUTHIX CTPAH MUPA, 0OOCHOBAHO OCOOEHHO-
CTH HAy4YHO-TEOPEeTUYECKUX 1T0/IX0/I0B YPEryJIMPOBaHUs CIIOPOB B CTPOUTETIHHON
JesITeIbHOCTH; TPOAHAIN3UPOBAH MUPOBOI OIBIT Pa3BUTBIX CTPaH B IIpUMeHe-
HUM MEXaHMW3MOB aJbTePHATUBHOTO Pa3pelleHusl CIOpPOoB, a TaKKe OCYIleCTBJIe-
HO KOMILIEKCHOE MCCJIeI0OBaHNE MEKIYHAPOIHO-TIPABOBBIX AKTOB 3apyOesKHBIX
CTPaH; ollpe/ie/ieHbl BEKTOP MPUOPUTETHBIX HAIIPABJIEHU U ITyTH BHEJPEHUS ajlb-
TEePHATUBHBIX MEXaHNU3MOB B YCJOBUSIX YKPAMHCKOTO TOCY/IapCTBA; MPEIJIOKEHO
JOCTUKEHUS KeJlaeMbIX Pe3yJIBTaTOB ITyTeM IIPUMeHeHUsI pACCMOTPEHHBIX (hopM
B YCJI0BUSIX pedhOPMUPOBAHUS CUCTEMbI YIIPABJICHNUS.

OtMedeHO, YTO Ha CEro/lHd YKPaMHCKOe TOCy/apCTBO HAXOJAUTCS TOJIBKO HA
aTare CO3/IaHUsI MOJIeJId aJbTePHATUBHOIO pa3pelleHns CIIOPOB B CTPOUTEJILCT-
Be. OTMeueHO, YTO ujiesl BBeIeHUsI JJaHHOMW TPAKTUKU B OT€YECTBEHHOH cucteme
IpaBa MOJEPKUBAETCST MIMPOKUM KPYTOM CIEIHATHCTOB. [10M00HbIi MHTEepec
OoTBeyaeT CTPeMJIEHUI0 YKpauHbl K rapMOHHM3allMM HAIIMOHAJIbHOTO 3aKOHO/Ia-
tesbeTBa. OOOCHOBAHO MHEHKE O TOM, YTO OIPe/ieJIeHNe TPUOPUTETHBIX HATIPAB-
JIeHUH 1 1y Teil BHeipeHus albTepHATUBHBIX MEXaHU3MOB B c(pepe CTPOUTETbCTBA
B YKpanHe 3aKJTI0YaeTCsl B TPUMEHEHNH 3apyOesKHOTO OTIbITa B YCJIOBUSIX pedop-
MUPOBaHUS COBPEMEHHOH MOJUTUYECKOI CUCTEMbI, a UMEHHO JIelleHTPaIU3aIiu.
Vmenno npuMeHeHue MpeyiosKeHHON MOJIesin cJie/lyeT BHeIPSITh Ha pernoHallb-
HOM M MECTHOM YPOBHSIX, 3aKOHO/IATeJIbHO 3aKPENUTh ee U pellaTh HacyIHble
npo6siembl. [TogobHast crcTeMaTu3anusi, 0 MOeMy MHEHUIO, TPUBeeT K Gosiee
0OBEKTUBHOMY 1 COBEPIIIEHHOMY YPETyJIMPOBAHUIO CIIOPOB 32 MAKCHMMAJILHO KO-
potkwuii nepuo BpeMern. OTMeUYeHo, 4TO B HACTOsIIee BpeMst HabmoaeTcst 60Jb-
ION HAYYHBI MHTEpPeC K JaHHOH mpolsieMaTHKe, PEaeTcsl menecoodpasHoCTh
IPUMEHeHUs aJIbTePHATUBHBIX MEXaHU3MOB B YKPaHCKOM rocyapcrse. O/1HaKo,
3TO JIOCTATOYHO JUCKYCCHOHHBINA BOTIPOC, TIOITOMY BO3HUKAET HEOOXOAUMOCTD
B KOMILIEKCHOM WCCJIEJOBAHUU OTIbITA B 3apYOEKHBIX CTPaHAX U OMpeIeJIeHUH
IPUOPUTETHBIX HAIIPABJIEHUH a TaKKe ITyTeil IPUMEeHEeHUs OIIbITa B COBPEMEHHbIX
yCJIOBUAX B YKpanHe.

KmoueBbie cioBa: jocyieOHOe yperyJupoBaHie CIIOPOB, aJbTepHATUBHOE
paspeliieHue CIIOPOB, MeInalst, apOUTPasK, KOJUIETHS TI0 PACCMOTPEHHUIO CIIOPOB,
COHET TI0 PACCMOTPEHUIO CIIOPOB, COBET 110 YPEryJuPOBAHUIO CIIOPOB, rOCy/1ap-
CTBO.
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Problem statement. Today there is
an increasing number of necessary de-
cisions to settle conflicts or to prevent
them, as well as to develop a variety
of private legal relations arising dur-
ing the construction of new buildings.
Therefore, improving the application
of alternative means of dispute resolu-
tion, designed to ensure effective and
efficient dispute settlement in the con-
struction industry, is one of the priori-
ties in the construction sector in the
developed countries.

This question remains relevant to all
countries of the world. In this regard, it
is obvious that as of today the experi-
ence developed and accumulated in the
developed and emerging countries is
used to carry out certain reforms in the
industry and use mechanisms for ob-
taining positive results. The experience
can become the basis for similar reforms
in Ukraine and significantly facilitate
reforming process by avoiding the mis-
takes of others. It is true that at present
the global trends of the use of pre-trial
settlement of disputes in this field is a
sort of guarantee of implementing the
constitutional right of every citizen.

To be able to directly apply this expe-
rience in the territory of the Ukrainian
state there is a need in comprehensive
study of the guidelines and methodo-
logical features of the most effective
ways of resolving disputes which are
defined in the law of many countries. A
thorough study of mediation, arbitra-
tion, application of amicable settlement
and expert determination, and conduct-
ing a more detailed analysis of the main
directions of functioning of the Dispute
Review Board (DRB) and of the Dis-
pute Adjudication Board (DAB) are
seen as a direction of priority research.
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Recent research and publications
analysis. As of now, the ability of legal
entities to set their own rules of con-
duct and to monitor their implementa-
tion are getting a particular importance
in the regulation of social relations.
Increasing responsibility of the parties
and the growth of civil participants’ ac-
tivity allow the state to transfer a part
of its powers in certain fields to the va-
rious civil society institutions. Interna-
tional experience clearly demonstrates
that adjudication and resolution of le-
gal disputes is one of such areas.

Forms of alternative dispute reso-
lution, particularly negotiation, me-
diation, arbitration, and mixed forms,
based on the theory combined with
the strategies, ethics and laws are pre-
sented in “Resolving disputes. Theory,
practice and law” by J. Folberg, D. Go-
lann, L. Kloppenberg, T. Stipanowich
[1]. Among other foreign scientists who
researched on alternative dispute res-
olution in their scientific works are
M. Vitoria [2], L Kleye, I. Nikiforov [3],
K. Kovach K. [4], C. Moore [5]. Also,
these issues are reflected in the works
of the Ukrainian researchers as follows:
N. Daraganova [6], Z. Krasilovska [7],
O. Spektor [8] and other outstanding
scientists and practitioners.

Purpose of the article lies in sub-
stantiation of the peculiarities of sci-
entific and theoretical forms regarding
the application of pre-trial settlement
of disputes in the construction sphere,
the implementation of a comprehen-
sive study of international legal acts in
foreign countries, as well as the appli-
cation of experience and definition of
priority directions and ways of imple-
mentation of alternative mechanisms
in Ukraine.




Presentation of the basic material.
No doubt that pre-trial settlement of a
dispute in the construction industry is
an open question in the current situa-
tion. Unfortunately, today there is a
growing number of cases concerning
non-performance of financial obliga-
tions, which also leads to increasing of
accounts receivable, where late penalty
results in losses for construction com-
panies. To overcome these conflicts
there is a need in solving the problem
through a system of alternative dispute
resolution.

“The term “Alternative Dispute Re-
solution” (ADR) was first used in the
USA to refer to the informal conflict
resolution processes. The existence of
separate legal regulations in the legisla-
tion of many developed countries and
the European Union legislation pro-
vides the opportunity to consider the
ADR as an interdisciplinary legal Insti-
tute” [ibid, p. 5].

Alternative dispute resolution is a
wide range of dispute resolution me-
chanisms that are of priority compared
to the judicial settlement of disputes.
The term “alternative dispute resolu-
tion” can be used to refer to a variety of
dispute resolution mechanisms, for in-
stance, negotiating an amicable settle-
ment where the parties to the dispute
are encouraged to conduct direct ne-
gotiations before turning to other legal
mechanisms for resolving disputes.

The system of alternative dispute
resolution is a set of tools and mecha-
nisms that make up the resolution and
extra-judicial procedure for settlement
of disputes arising between actors of le-
gal relations. While the ultimate goal of
ADR is conflict resolution at the lowest
possible cost for all parties.

As one of the forms of actor rights
protection, aimed at resolving arguable
issues in legal matters before referring a
claim to the court, pre-trial settlement
can be both mandatory and voluntary.
Some laws may oblige the parties to the
dispute to conduct negotiations, to un-
dergo conciliation or mediation before
referring to court. As mandatory ADR
may also include cases where the par-
ties have agreed to negotiate, undergo
conciliation or mediation in the con-
tract. In voluntary ADR referring to
alternative dispute resolution mecha-
nisms is completely dependent on the
will of the parties.

Extra-judicial dispute resolution in
the field of construction can be imple-
mented in various forms. In particular,
scientists distinguish:

* mediation;

 reconciliation (amicable settle-

ment);

» expert determination or expert

evidence;

* Dispute

(DRB);

* Dispute

(DAB);

* Arbitration.

It should be noted that in different
countries the procedure of reconcilia-
tion is enshrined in the procedural law
as a stage of the proceedings.

The first attempts to make me-
diation mandatory were made by the
supreme judicial bodies of Great Bri-
tain, the United States and some other
common law countries. However, the
introduction of compulsory mediation
has not brought the desired effect, since
the parties and their representatives
considered pre-trial settlement not as a
means of resolving contradictions, but

Resolution ~ Board

Adjudication  Board
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as one of the mandatory bureaucratic
procedures, which should be passed ad-
ditionally for further referring the case.

Mediation came to Ukraine as a
tried and tested technology in mid
90-ies. Mediation centers have started
to operate since 1997 in Odessa, where
mediation has been applied in civil pro-
ceedings [9]. It was piloted by public
“Mediation Groups” of Donetsk, Lu-
hansk, Odesa, Kyiv, Crimea, Kharkiv in
various spheres — in labour, family dis-
putes, disputes between neighbors, civil
proceedings, etc [10].

The word “mediation” itself origi-
nates from Latin and means mediatio —
intermediation; the word “mediation”
(eng.), “médiation” (fr.) have similar
meaning. Mediation is commonly un-
derstood as one of the alternative ways
of solving the dispute by the parties
with the participation of a third par-
ty — mediator, who, by carrying out
the general procedural guidance helps
the parties to reach the most effective
decisions on their own [11].

In the European countries the defi-
nition of mediation is based mainly on
the provisions of the EU Directive on
mediation. Thus, according to the Stan-
dards of conduct for mediation adopted
by the Social Council on alternative
methods of resolving conflicts and dis-
putes under the Ministry of justice of
the Republic of Poland of 26 June 2006,
“mediation” means a voluntary and
confidential process where professio-
nally trained independent third party
assists the parties by their agreement in
resolving the conflict” [12].

The essence of this approach lies in
imposing court costs and the costs of the
party that refused from mediation, even
if the decision is in its favor. As a result
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of activity of the Centre for effective
dispute resolution as an average only
one in ten cases received for settlement
were referred to the court. The result of
other procedures is the conclusion of an
amicable settlement agreement.

Starting from the beginning of the
XXI century English courts began to
apply new procedural rules. Innova-
tions were introduced to encourage par-
ties to resort to any alternative proce-
dure for the resolution of their disputes,
as arule, to the assistance of a mediator.
In some cases, such stimulation takes
the form of punitive sanctions.

The term “mediation” is commonly
used for the resolution of disputes at
the conclusion of an agreement with
a third, neutral party that takes up an
obligation to facilitate in resolving the
conflict [13].

The parties are entitled to resort
to the mediator at any stage up to the
court's decision. Until then, with the
consensus not being reached and an
amicable settlement agreement not be-
ing signed, the parties are completely
free in regard to conciliation proce-
dures with the participation of a media-
tor. They may terminate it at any time
by referring the matter to court, refuse
the services of a specific mediator by
entering into an agreement with ano-
ther one, suspend the negotiations.

The amicable settlement in the con-
text of judicial proceeding acts as a
mechanism, the functioning of which is
possible only within a judicial process,
that is, in this case we are not talking
about a pre-trial resolving of the situa-
tion, but about the conflict settlement
at the preparatory stage of the trial.

It is important to keep in mind that
the order of entry into force is single — a




text developed by the parties is submit-
ted for the approval of the court, then
a decision is made, by which the court
either approves the agreement, or re-
jects it and continues the hearing under
the general procedure.

However, in the framework of pre-
trial conclusion of the so-called ami-
cable settlement agreement, the provi-
sions of the FIDIC contracts expressly
provide for an obligation of the parties
to attempt to settle the dispute amica-
bly (by concluding settlement agree-
ment) not only prior to referring it to
the authorised Dispute Review Board,
but also after obtaining the decision of
this Board.

It is true that the Dispute Review
Board (DRB) implements the objec-
tives and principles of legal proceed-
ings operating in arbitration courts,
as well as it forms the judicial practice
of reviewing disputes arising in the
construction sector. It is in this area
where quite often there are irreconci-
lable contradictions and conflicts ob-
served, which then have to be resolved
during the arbitration. Parties to the
arbitration agreement should be capa-
ble to act as a party to the arbitration
agreement, to act in the arbitration
agreement sui juris or on behalf of and
by order of an individual or entity.
These requirements can be collectively
called “subjective arbitrability” [14,
p- 8].

Conditions of arbitrability in fo-
reign countries include:

— the possibility of monetary evalu-
ation of the dispute, the availability of
monetary or commercial interest (Swit-
zerland, Germany, Greece, etc.);

— no connection of a dispute with
personal and family or testamentary

relations (Italy, China, Taiwan, France,
Latvia, etc.);

— no connection of a dispute with
corruption or “fraud” (Hong Kong, the
USA, etc.)

Formation of the Dispute Adjudi-
cation Board (DAB) as a procedure
for the dispute settlement which arises
out of relations relating to performance
of construction works, is settled by
FIDIC standard forms of contract and
other construction contracts. Early
editions of FIDIC standard forms of
contract published before 1995 pro-
vided that authority to resolve disputes
between the parties to the contract is
given to the Engineer — an indepen-
dent specialist or organization that not
just monitors but manages the process
of performance of works under the con-
tract. Providing the Engineer with this
authority was not entirely successful
decision, as the Engineer, in view of his
functions, is unable to act as an impar-
tial person in resolving the dispute.

However, some scientists have dif-
ferent opinion regarding the appro-
priateness of granting the Engineer
the authority in resolving the dispute.
Thus, according to L. Kleye and 1. Ni-
kiforov, the Engineer is considered by
the so-called FIDIC “Red” and “Yel-
low” Books as the first instance, which
considers the dispute, makes the deci-
sion on the basis of demands (claims) of
one of the parties to the contract. And
the second instance is the Dispute Ad-
judication Board. The party dissatis-
fied with the engineer’s determination
in accordance with the provisions of the
contract may refer the dispute to the
Dispute Adjudication Board [5, p. 205].

Results of law-making of some na-
tional law systems, as well as decisions
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of international organizations contri-
buted to strengthening of the role of the
DAB among rights protection in the
field of investment and construction
activities. In mid 90™ of the last cen-
tury Great Britain adopted the Hous-
ing Subsidies Act and The Scheme for
Construction Contracts (England and
Wales) Regulations 1998 which intro-
duced the DAB as an officially recog-
nized procedure for the resolution of
disputes arising from construction con-
tracts. A huge contribution to promot-
ing this procedure was also made by its
recognition by the World Bank, which
indicated that the use of the DAB is
mandatory for the parties to the con-
tract where construction work is fi-
nanced by the Bank and its affiliates.

So, since mid 90 of the last century
DAB has become a regular procedure of
dispute resolution under FIDIC Stan-
dard Forms of Contract. The possibility
of referring to theDAB is essential for
any such contract.

The DAB is formed by agreement
of the parties to the contract and may
comprise from one to three members
who are elected from among the most
qualified professionals in the field of en-
gineering, design and construction, and
are experienced in interpreting con-
tractual documents. Depending on the
time of its formation, there is a Stand-
ing and Ad-Hoc (temporary) Board:
the first one is formed by the parties to
the contract at the stage of its conclu-
sion, the second one — after a dispute
arises in the course of the contract.

The choice of a particular type of
Board depends on the financial situ-
ation of the parties, implementation
conditions of investment construction
project, the chosen Contract form and
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other factors. However, foreign experts
give preference to “standing DAB”.
Firstly, if the Board is formed in the
beginning of the investment construc-
tion project, in the event of a dispute
the Board will be duly informed of the
whole background of the dispute, which
will result in resolving the dispute fas-
ter and more efficiently. Secondly, DAB
functions are not limited to the consid-
eration of disputes: in the implementa-
tion of the Contract the Board holds
regular meetings to assess the progress
of work under the contract, resulting in
recommendations to the parties to the
contract. Thus, DAB preventive func-
tion is basic and is aimed at preventing
disputes.

Among the drawbacks associated
with the creation of “standing DAB” is
that considerable costs for its function-
ing are born by the parties.

DAB as the procedure for dispute
resolution consists of several stages. In
the event of a dispute, a party shall give
a notice to the other party of its inten-
tion to submit the dispute for a decision
of the DAB. In case the parties did not
appoint the DAB at contract negotia-
tion (standing DAB), they must do so
within 28 days after a Party gives no-
tice to the other Party of its intention
to initiate the dispute resolution proce-
dure. At this stage the parties by mu-
tual agreement choose one specialist or
shape the composition of the Board in
the following order: if the parties have
agreed that the Dispute Adjudication
Board is to comprise three persons, each
Party shall nominate one member for
the approval of the other Party The Par-
ties shall consult both these members
and shall agree upon the third member,
who shall be appointed to act as chair-




man. When appointing members of the
Board, the parties may use the list of
experts, established by FIDIC or by
the parties themselves in the contract.
However, if a list of potential members
is included in the Contract, the mem-
bers shall be selected from those on the
list, other than anyone who is unable
or unwilling to accept appointment to
the DAB. The dispute shall be settled
on the merits within 84 days from the
date of its submission for the decision
of the DAB.

According to the results of the dis-
pute DAB makes the decision. By its
nature the decision is a set of recom-
mendations addressed to the parties of
the dispute. The decision must be made
unanimously; in the absence of unanim-
ity in the decision the detailed sub-
stantiation of the opinion of a relevant
Board member shall be given.

According to some foreign authors,
the parties to the contract can deter-
mine that the expiry of the term to sub-
mit the notice of dissatisfaction with
the DAB's decision terminates a party’s
right to submit to litigation or arbitra-
tion. The specified aspect is opposed to
the view of the World Bank experts in
the field of alternative dispute resolu-
tion procedures: the Board's decision is
not final, i.e. it can be disputed regard-
less of conditions of the contract.

Thus, the analysis indicates the ab-
sence of barriers to the use of the DAB
to resolve disputes in the form of re-
strictions and prohibitions enshrined in
legislation. However, problems may ex-
ist at the level of law enforcement.

In general, the DAB is one of the
procedures of pre-judicial dispute set-
tlement that is applied in the sphere
of investment and construction acti-

vity, which is implemented through the
formation and functioning of the Board
consisting of experts in the field of engi-
neering, design and construction, which
accompanies the implementation of the
project since the contract conclusion
and until Taking over (standing DAB)
or can be formed upon occurrence of
the dispute for its resolution. Having
examined the issue of possibility for ap-
plying the procedures for dispute reso-
lution specified in this article in Rus-
sia, the authors came to the conclusion
about availability of such possibility
due to the absence of direct legislative
prohibitions on its use. However, the
application of the procedure may run
into obstacles that exist in law enforce-
ment. Consequently, pre-trial dispute
settlement in construction starts with
the quality of drafting provisions of the
Contract, their interconsistency, elimi-
nation of ambiguities in its provisions,
and is not limited to drafting a legally
competent and valid claim under the
contract.

For today the Ukrainian state is
only at the stage of creating models of
alternative dispute resolution in con-
struction. It should be noted that the
idea of introducing this practice in the
domestic system of law is supported by
a wide range of specialists. Such inte-
rest meets the aspirations of Ukraine to
harmonize the national legislation.

Determining priority  directions
and ways of implementation of alterna-
tive mechanisms in the sphere of con-
struction in Ukraine lies in the use of
foreign experience in the conditions of
reforming of the current political sys-
tem, namely in decentralization. It is
the application of the proposed model
that should be implemented at the na-
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tional, regional and local levels, should
be enshrined on the statutory level and
to solve urgent problems. Such sys-
tematization, in my opinion, will lead
to a more objective and complete set-
tlement of the disputes in the shortest
possible period of time.

Conclusion. The analysis of re-
search regarding the use of alternative
dispute resolution has shown that con-
flict resolution in the construction in-
dustry contributes to the discharge of
the judicial systems of foreign countries
from a significant number of cases that
can be successfully solved in a more ef-
ficient and effective manner. Appropri-
ate fixing in the current legislation of
such mechanisms in Ukraine will be a
decisive step towards the formation of
solutions to conflicts in the sphere of
construction and will certify on the for-
mation of a new strategy of our state in
the direction of improving the legisla-
tion by applying the experience of for-
eign countries and of compliance with
the international standard at the appro-
priate level. It is proposed to achieve
the desired results by the application of
the considered forms in the conditions
of administration system reform.

Prospects for further research
include more detailed analysis of the
introduction of dispute settlement
mechanisms in the system of public ad-
ministration of Ukraine in the condi-
tions of administration system reform.
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